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The SEC’s Whistleblower Program: The 
Successful Early Years

Sixteenth Annual Taxpayers Against Fraud Conference<br>Washington, D.C.

Sept. 14, 2016

Introduction
Good morning and thank you Molly [Knobler] for that very kind introduction. It’s a pleasure to speak 

with you all today. Before I start, I must give our standard disclaimer that the views I express today are 

my own and do not necessarily reflect the views of the Commission or its staff.[1]

I am pleased to have the opportunity this morning to speak about the Commission’s whistleblower 

program to an audience so integral to that program, whistleblowers and their counsel. Whistleblowers 

provide an invaluable public service, often at great personal and professional sacrifice and peril. I 

cannot overstate the appreciation we have for the willingness of whistleblowers to come forward with 

evidence of potential securities law violations. I often speak of the transformative impact that the 

program has had on the Agency, both in terms of the detection of illegal conduct and in moving our 

investigations forward quicker and through the use of fewer resources. The success of the program 

can be seen, in part, in the over $107 million we have paid to 33 whistleblowers for their valuable 

assistance, in cases with more than $500 million ordered in sanctions.[2] But it can also be seen in my 

daily interactions with enforcement teams who when I ask the question of how an investigation began, 

often respond by pointing to a whistleblower.

The Commission also has taken significant actions to ensure that employees feel secure in reporting 

wrongdoing. As Chair White remarked in a speech last year, “[w]e want whistleblowers — and their 

employers — to know that employees are free to come forward without fear of reprisals.”[3] The 

Commission has brought its first settled action under the anti-retaliation provisions of the Dodd-Frank 

Act,[4] and four settled actions against companies for violating Rule 21F-17, which prohibits anyone 

from taking any action to impede communications with the SEC about possible securities law 

violations.[5] The Commission has also actively supported the anti-retaliation protections for 

whistleblowers through its filing of amicus briefs. Notably, the Commission has filed six briefs in courts 

of appeals, and nearly a dozen briefs in district courts, in support of its rule clarifying that individuals 

who make internal reports of possible securities law violations are protected under the Commission’s 

whistleblower rules.[6]

Andrew Ceresney, Director, Division of Enforcement

Speech 
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provide an invaluable public service, often at great personal and professional sacrifice and peril. I
cannot overstate the appreciation we have for the willingness of whistleblowers to come forward with
evidence of potential securities law violations. I often speak of the transformative impact that the
program has had on the Agency, both in terms of the detection of illegal conduct and in moving our
investigations forward quicker and through the use of fewer resources. The success of the program
can be seen, in part, in the over $107 million we have paid to 33 whistleblowers for their valuable
assistance, in cases with more than $500 million ordered in sanctions.[2] But it can also be seen in my
daily interactions with enforcement teams who when I ask the question of how an investigation began,
often respond by pointing to a whistleblower.




The bottom line is that in its short history, our whistleblower program has had tremendous impact. And, 

as imitation is the sincerest form of flattery, other domestic and foreign regulators have sought to 

replicate the successes of our program.[7]

I want to spend my time with you today focusing on a few areas that I hope will be of interest to you. 

First, I will discuss the history of our Whistleblower Office and how the Office has grown since its 

inception. Second, I want to give you a sense of the types of cases where a whistleblower’s assistance 

is particularly valuable, which line up with some of our overall enforcement priorities. Third, I want to 

discuss the different types of whistleblowers we have seen and the timing of their provision of 

information. Finally, I will close with some observations on how whistleblowers — and their counsel — 

can be most helpful to our enforcement efforts.

A Brief History of the SEC’s Office of the Whistleblower
The SEC’s Office of the Whistleblower opened its doors in the wake of the most serious financial crisis 

to hit our economy since the Great Depression. The Office started with a staff consisting of our first 

chief, deputy chief, and five detailees. The leanly-staffed Office had a tremendous task in starting off 

the program.

Following the adoption of the final rules, the Office’s work kicked into high gear. Among other things, 

the Office’s staff provided the Enforcement Division with extensive training on the final whistleblower 

rules, established a publicly-available Whistleblower hotline for members of the public to call with 

questions about the program, and designed and launched an Office of the Whistleblower website.

Today, there are 18 dedicated staff attorneys, paralegals and support staff responsible for the initial 

review and intake of whistleblower tips received by the Commission, for tracking whistleblower tips as 

they work their way through our investigative pipeline, for evaluating whistleblower award claims, and 

for making recommendations to the Commission’s Claims Review Staff, which makes 

recommendations to the Commission on award claims. Our dedicated staff has made significant 

strides in executing the program’s mission, which is to incentivize individuals to provide the 

Commission with specific, credible and timely information about possible federal securities law 

violations, and thereby enhance the Commission’s ability to act swiftly to protect investors from harm 

and bring violators to justice. 

Since the inception of the program, the Office has received more than 14,000 tips from whistleblowers 

in every state in the United States and from over 95 foreign countries.[8] What’s more, tips from 

whistleblowers increased from 3,001 in fiscal year 2012 — the first full fiscal year that the 

Commission’s Whistleblower Office was in operation — to nearly 4,000 last year, an approximately 

30% increase.[9] And we are on target to exceed that level this year. During fiscal year 2015, the 

Office returned over 2,800 phone calls from members of the public.[10] By the end of fiscal year 2015, 

the Commission and Claims Review Staff had issued Final Orders and Preliminary Determinations with 

respect to over 390 claims for whistleblower awards.[11]

Types of SEC Cases where Whistleblower Assistance Is 

Valued
I now want to turn my attention to discussing particular categories of cases. Let me be clear — as long 

as a whistleblower believes that he or she has information that may suggest a violation of the federal 
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securities laws, we are interested in hearing from them. That said, there are certain categories of 

cases where we have found whistleblower assistance particularly invaluable. 

Issuer Reporting and Disclosure
Issuer reporting and disclosure cases are one category of cases where whistleblower assistance is 

extremely helpful. Last fiscal year, excluding follow-on proceedings, the Commission brought 114 

actions against 191 parties involving financial fraud.[12] These investigations typically involve 

misconduct that is hard to spot and are typically very document-intensive, involving sophisticated 

defense counsel. Whistleblowers — particularly company insiders — are able to provide us with a 

roadmap of the potential misconduct that can save us months of sifting through documents and 

complex accounting records. They can also give us a description of the types of documents to request 

and the types of analyses to conduct. For example, among other actions, we brought a complicated 

accounting case last year that was built in large part through a whistleblower tip.

Last fiscal year, about 18% of all whistleblower complaints we received involved issuer reporting and 

disclosures and, since the first full fiscal year of the whistleblower program’s operation, we have seen 

tips in this area increase approximately 25%.[13] This continues to be the most common type of tip.[14]

We are hopeful that this trend will continue in future years.

Offering Frauds and Ponzi Schemes
Offering frauds and Ponzi schemes are another class of cases where whistleblowers have greatly 

aided us. Retail investors are frequently the largest class of victimized investors in these schemes and 

they also can be difficult to detect until it is too late. Whistleblowers have provided us with timely and 

valuable tips enabling the Commission to quickly halt these fraudulent schemes and protect investors 

from further harm. Whistleblowers also have helped focus us on false and misleading statements in 

offering memoranda or marketing materials, enabling us to act quickly and stop these investment 

frauds from attracting more investors. Like issuer reporting and disclosures, this is an area where we 

commonly receive tips — last fiscal year, approximately 16% of our tips related to offering frauds[15]

— and we hope this will continue in future years as well.

Foreign Corrupt Practices Act
Another class of cases where whistleblower tips can be helpful is in our enforcement of the Foreign 

Corrupt Practices Act. Pursuing violations of the FCPA remains an important part of the SEC’s 

enforcement efforts. Most of the activity in these cases is usually overseas, where we have less 

access to evidence. And parties to these arrangements have great incentives to conceal their conduct. 

Tips related to FCPA violations have increased from 115 in fiscal year 2012 to 186 in fiscal year 2015 

— an approximate 62% increase.[16] Because of the difficulties in investigating overseas conduct, we 

are hopeful this trend will continue. Here, though, I want to highlight a subsidiary benefit of the 

whistleblower program. We are often alerted to FCPA violations by companies self-reporting violations. 

The program has vastly increased the incentives for companies to self-report misconduct to us, as 

companies are aware that we may receive information from other sources if they are not forthcoming 

with us, and as I have emphasized before, if we learn the company made the decision not to self-report 

after learning of misconduct, there will be consequences. So even before the tips are sent, the impact 

of the program manifests in other ways as well.

Page 3 of 10SEC.gov | The SEC’s Whistleblower Program: The Successful Early Years

01/17/2021https://www.sec.gov/news/speech/ceresney-sec-whistleblower-program.html

P. 3

rshoom
Highlight
Issuer reporting and disclosure cases are one category of cases where whistleblower assistance is
extremely helpful. Last fiscal year, excluding follow-on proceedings, the Commission brought 114
actions against 191 parties involving financial fraud.[12] These investigations typically involve
misconduct that is hard to spot and are typically very document-intensive, involving sophisticated
defense counsel. Whistleblowers — particularly company insiders — are able to provide us with a
roadmap of the potential misconduct that can save us months of sifting through documents and
complex accounting records. They can also give us a description of the types of documents to request
and the types of analyses to conduct. For example, among other actions, we brought a complicated
accounting case last year that was built in large part through a whistleblower tip.




I should note here that international whistleblowers can add great value to our investigations. 

Recognizing the value of international whistleblowers, we have made eight awards to whistleblowers 

living in foreign countries. In fact, our largest whistleblower award to date — $30 million — went to a 

foreign whistleblower who provided us with key original information about an ongoing fraud that would 

have been very difficult to detect.[17] In making this award, the Commission staked out a clear position 

that the fact that a whistleblower is a foreign resident does not prevent an award when the 

whistleblower’s information led to a successful Commission enforcement action brought in the United 

States concerning violations of the U.S. securities laws.[18]

Who Qualifies as a Dodd-Frank Whistleblower
One issue we have faced as we addressed the first series of awards is who qualifies as a 

whistleblower under the Dodd-Frank Act. Based on Section 922 of the Dodd-Frank Act, the 

Commission’s Rule 21F-2 defines a whistleblower as any individual who, alone or jointly with others, 

provides the Commission with information relating to a possible violation of the federal securities laws 

that has occurred, is ongoing, or is about to occur. Importantly, to be considered for a whistleblower 

award, an individual must also follow the procedures described in our rules for submitting his or her 

information.

Obviously, company insiders are important whistleblowers. Current or former employees are often best 

positioned to witness wrongdoing and may hold the key to helping our investigators unlock intricate 

fraudulent schemes and investigate the full extent of violations. And, the Commission’s rules provide 

incentives to company insiders to report misconduct internally before or simultaneous to SEC 

reporting. For example, a whistleblower who internally reports, and at the same time or within 120 days 

reports to the Commission, will receive credit for any information the company subsequently provides 

to the SEC.[19] A whistleblower’s participation in internal compliance systems also is a factor that will 

generally increase an award.[20]

Through 2015, almost half of the award recipients were current or former employees of the companies 

for which they reported wrongdoing,[21] and insiders continue to be an important source of tips. For 

example, last month, the Commission announced an award of more than $22 million to a whistleblower 

whose detailed tip and extensive assistance helped us halt well-hidden wrongdoing at the company 

where the whistleblower worked.[22] The Commission also recently announced an award of between 

$5 million and $6 million to a former company insider whose detailed tip led us to uncover securities 

violations which would have been nearly impossible for us to uncover otherwise.[23] And, last year, the 

Commission announced a whistleblower award of more than $3 million to a company insider whose 

specific and detailed information comprehensively laid out a complex fraudulent scheme.[24]

Compliance and internal audit personnel also can be whistleblowers (1) if the information is reported to 

the Commission at least 120 days after providing it to the employer’s audit committee, chief legal 

officer, chief compliance officer, or a supervisor; (2) if they have a reasonable basis to believe that 

disclosure to the Commission was necessary to prevent imminent misconduct from causing substantial 

financial harm to the company or investors; or (3) if they have a reasonable basis to believe that the 

company is engaging in conduct that will impede an investigation. Awards have been made under the 

first two exceptions. In August 2014, the Commission announced its first award to a whistleblower with 

an audit or compliance function at a company who reported wrongdoing to us after the company failed 

to take action when the employee reported it internally.[25] And, in April 2015, we made an award of 

more than $1 million to a compliance professional who had a reasonable basis to believe that 
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disclosure to the Commission was necessary to prevent imminent misconduct from causing substantial 

financial harm to the company or investors.[26]

Importantly, company outsiders also can be whistleblowers and their assistance can be very valuable. 

Data analysis is one area where outsiders can be useful. The voluntary submission of high-quality 

analysis by industry experts can be just as valuable as first-hand knowledge of wrongdoing by 

company insiders. We welcome analytical information from those with in-depth market knowledge and 

experience that may provide the springboard for an investigation or may supplement an ongoing 

investigation. For example, earlier this year, the Commission announced an award of more than 

$700,000 to an individual who was a company outsider and who provided us this type of data analysis, 

leading to a successful enforcement action.[27]

Finally, I want to say a word about participants in wrongdoing and their ability to be whistleblowers. It is 

important for participants in misconduct to understand that, in many circumstances, they are eligible for 

awards and we would like to hear from them. Obviously, culpable insiders with first-hand knowledge of 

misconduct can provide valuable information and assistance in identifying participants in, transactions 

relating to, and proceeds of, fraudulent schemes. And, while there are safeguards built into the 

program to ensure that whistleblowers do not profit from their own misconduct, including where they 

substantially directed, planned or initiated the misconduct of an entity, or conduct for which they are 

criminally convicted, culpable whistleblowers can still get paid for eligible information they report that 

falls outside of these limitations. In these other cases, while culpability is a factor that is considered 

when determining the award percentage, any whistleblower who qualifies for an award under our rules, 

including a culpable one, will receive at least 10% (collectively if there are other whistleblowers or 

alone if not) of the monetary sanctions collected in the enforcement action. There are also other 

potential benefits for culpable whistleblowers — in appropriate circumstances, we will take their 

cooperation under the whistleblower program and in our investigation into consideration in deciding 

what remedies, if any, are appropriate in any action we determine should be brought against the 

whistleblowers for their role in the scheme.

Timing of Whistleblower Assistance
Another question our program has faced is at what point in time whistleblower assistance can help the 

Commission’s enforcement efforts such that the assistance will be eligible for an award. 

Whistleblowers can be helpful at any point during our investigation. While “the primary focus of the 

program is to encourage the submission regarding conduct not already known to us,”[28] there is no 

requirement under the Dodd-Frank Act or our rules that a whistleblower originate a case in order to 

qualify for an award. In fact, our rules provide that information that leads to the success of an 

enforcement action — thus triggering potential eligibility for an award — is information that causes the 

Commission to commence an examination, open or reopen an investigation, or to inquire into different 

courses of conduct where the resulting enforcement action is based on the whistleblower’s tip, or that 

otherwise significantly contributes to the success of an enforcement action.[29] If an investigation is 

underway, a whistleblower will be eligible for an award if his or her information “significantly 

contributes” to our success by, for example, allowing us to bring a successful action in significantly less 

time or with significantly fewer resources, bring additional successful claims, or bring successful claims 

against additional parties.[30]

The Commission has made significant awards to whistleblowers recognizing that they provide critical 

information at all phases of our investigatory processes. For example, in May 2016, the Commission 
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Importantly, company outsiders also can be whistleblowers and their assistance can be very valuable.
Data analysis is one area where outsiders can be useful. The voluntary submission of high-quality
analysis by industry experts can be just as valuable as first-hand knowledge of wrongdoing by
company insiders. We welcome analytical information from those with in-depth market knowledge and
experience that may provide the springboard for an investigation or may supplement an ongoing
investigation. For example, earlier this year, the Commission announced an award of more than
$700,000 to an individual who was a company outsider and who provided us this type of data analysis,
leading to a successful enforcement action.[27]




announced an award of more than $3.5 million to a company employee whose tip bolstered an 

ongoing investigation with additional evidence of wrongdoing that substantially strengthened our 

ongoing case and increased our leverage during settlement negotiations with the entity.[31] In June, 

the Commission announced a whistleblower award of more than $17 million to a former company 

employee whose detailed tip enabled our enforcement staff to conserve time and resources and gather 

strong evidence supporting our already ongoing case.[32] So the bottom line is that whistleblowers 

should not shy away from providing us information, even if we have an investigation ongoing.

A related issue we have grappled with is how to evaluate the timing of whistleblower tips when 

determining award size. My general message to whistleblowers is to report as soon as you learn of 

misconduct, as you never know whether someone else will report, whether the information will become 

stale, or whether the statute of limitations will run. Coming forward without delay also helps prevent 

misconduct from continuing unabated while investors suffer more harm. 

Unreasonable delay in the reporting of information to us is a significant factor the Commission 

considers in determining the amount of a whistleblower award. For example, approximately 20% of the 

awards made through 2015 were reduced because of an unreasonable reporting delay.[33] And late 

last year, the SEC announced a whistleblower award totaling more than $325,000 to a former 

investment firm employee who tipped the agency with specific information that enabled enforcement 

staff to open an investigation and uncover the extent of the fraudulent activity.[34] The whistleblower in 

that case waited until after leaving the firm to come forward to us.[35] The award could have been 

higher had this whistleblower not hesitated.[36] We know that making the decision to report is not an 

easy one, and we take the specific facts and circumstances surrounding the reporting into 

consideration as we evaluate each claim. That said, we are particularly mindful that whistleblowers 

should not benefit from the delay in reporting to the extent that delay results in a significant increase in 

the monetary remedies we recover, and hence the potential whistleblower award. We will continue to 

evaluate the impact of delay as we make future award determinations.

Closing Thoughts For Whistleblowers and Whistleblower 

Attorneys
I want to close my remarks today with some thoughts on what whistleblowers and, for whistleblowers 

who engage attorneys to assist them, their counsel can do to help us in our enforcement efforts.

One thing I get asked about a lot is how we view whistleblower counsel. It will come as no surprise to 

this audience that we welcome the involvement of counsel in whistleblower tips. While whistleblowers 

can engage with us without the assistance of counsel, counsel experienced in whistleblower 

representations can help with up-front triage of tips to identify those that have a nexus with the federal 

securities laws and that may have merit. And they can work with whistleblowers going forward to 

identify information that will be important to us and that will allow us to advance our investigations.

Counsel for whistleblowers can also help manage client expectations regarding the length of our 

investigations and the length of the awards process. We do not conclude our investigations overnight, 

and how long an investigation takes depends very much on the facts and circumstances of the 

investigation. For instance, it is not uncommon for financial fraud investigations, which typically involve 

numerous documents and witnesses, to take a significant period of time. FCPA investigations 

frequently involve overseas evidence and coordination with foreign regulators and our criminal 

counterparts at the Department of Justice. Whistleblower counsel can help by emphasizing to clients 
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that the passage of time without contact does not mean we are not taking the allegations seriously. In 

this regard, it is also helpful to remind clients that, because our investigations are nonpublic, we are 

very limited in what we can disclose about ongoing investigations.

And, similar to our investigations, the award process takes time. There are sometimes multiple 

claimants applying for an award in a matter — we have had up to 16 in one matter. Our Whistleblower 

Office gives each one the attention and due diligence that it deserves. The award applications also 

often present unique, first impression issues that require careful review and thought. 

Next, it is important for whistleblowers to consider whether they can provide corroborating information 

for their tips. There obviously are several types of corroboration, including documents,[37] names of 

other individuals who can provide additional information, or independent analysis that might reinforce 

the validity of their tip. Any supporting evidence may help us investigate more quickly.

At the same time, in an effort to be helpful, whistleblowers are often tempted to provide us with 

information that may protected by the attorney-client privilege or the work product doctrine. This is not 

helpful and in fact can substantially delay our investigation. If whistleblowers or their attorneys are 

unsure whether something is privileged, it is best to segregate the material and engage in a dialogue 

with us to determine how to proceed.

Another important aspect of our whistleblower program is confidentiality. We have built the program to 

ensure that the identity of whistleblowers will remain confidential, with certain limited exceptions. 

Individuals can report anonymously under our program with the assistance of an attorney; we make 

requests of companies for documents and testimony in ways that seek to protect the whistleblower’s 

identity; and we disclose nothing that may identify the whistleblower in any of our award 

announcements. We are committed to ensuring that, consistent with legal requirements, 

whistleblowers’ identities are protected and whistleblowers should be assured that we will do all we 

can to protect them. One way attorneys and whistleblowers can help us to maintain their confidentiality 

is to identify any facts they are disclosing, or documents that they are providing, that may tend to 

identify the whistleblower. This will help us to craft document requests and conduct testimony in the 

most protective manner.

A final way that whistleblowers and their counsel can be helpful is through assisting us with our 

outreach efforts. One of our Whistleblower Office’s primary goals is to increase public awareness of 

the Commission’s whistleblower program. As part of that outreach effort, the Office has actively 

participated in numerous webinars, media interviews, presentations, press releases, and other public 

communications since the program’s inception. Just last fiscal year, our Whistleblower Office’s staff 

participated in over 20 public engagements aimed at promoting and educating the public concerning 

the Commission’s whistleblower program.[38] By raising awareness of the program, we hope to 

receive an even greater number of high-quality tips that can assist the Commission in discovering and 

stopping fraudulent schemes early. As more individuals have become aware of the program, we have 

received, in turn, more award claims. So we ask you to help us publicize the program and increase 

public awareness of it.

Conclusion
Thank you all for the opportunity to speak today about our whistleblower program. I am proud of the 

program’s accomplishments during its brief existence and anticipate that the whistleblower program 

will continue to be a game changer in future years. In fact, my prediction is that it will take us 
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significantly less time to announce that we have passed the $200 million milestone than it did to pass 

the $100 million mark. All signs are that the whistleblower program is performing exceedingly well and I 

am grateful for all you have done to help make that happen.

I’m happy to take your questions.
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Jason Zuckerman

In the following guest post, Matt Stock and Jason Zuckerman take a look at five ways 
that the SEC whistleblower program has affected both corporate compliance and the 
SEC’s enforcement efforts. Matt and Jason represent whistleblowers worldwide 
in whistleblower rewards and whistleblower retaliation claims. My thanks to Matt and 
Jason for allowing me to publish their article as a guest post on this site. I welcome guest 
post submissions from responsible authors on topics of interest to this blog’s readers. 
Please contact me directly if you would like to submit a guest post. Here is Matt and 
Jason’s article.

***********************

Ten years ago, Congress created a whistleblower reward program at the U.S. Securities 
and Exchange Commission (SEC). Under the program, the SEC is required to issue awards 
to eligible whistleblowers who provide original information that leads to successful 
enforcement actions with total monetary sanctions in excess of $1 million. A 
whistleblower may receive an award of between 10 and 30 percent of the total monetary 
sanctions collected.

Since the inception of the SEC whistleblower program, whistleblower tips have enabled 
the SEC to recover more than $2.5 billion in financial remedies, including more than $1.4 
billion in disgorgement and prejudgment interest, of which almost $750 million has been 
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returned or is scheduled to be returned to harmed investors. The SEC has paid 
approximately $500 million to whistleblowers. The program has significantly improved 
the SEC’s ability to detect and halt fraud schemes, and it has forced companies to 
strengthen their compliance programs. While there are many ways in which the program 
can be improved, and while many registrants are still not responding to internal 
disclosures appropriately, it is worth reflecting on the impact of the SEC whistleblower 
program.

1. Strengthening the SEC’s ability to detect, investigate, and punish fraud

SEC whistleblower incentives have enabled the SEC to uncover and halt ongoing 
fraudulent schemes that are hard to spot. This is an important contribution in light of the 
fact that the Madoff Ponzi scheme (and the SEC’s failure to act on Harry Markopolos’ tips 
to the SEC about the scheme) helped spur the creation of the whistleblower program. In 
a speech titled “The SEC as the Whistleblower’s Advocate,” former SEC Chair Mary Jo 
White noted:

Whistleblowers have provided us with original information leading to the opening 
of new investigations, “insider” views as to how a company approaches its 
disclosures to investors and highly technical analyses of rapidly evolving fraud 
schemes. Whistleblowers have also testified at TRO or asset freeze proceedings, 
enabling our staff to stop fraud schemes before investor losses mount; they have 
identified additional witnesses and encouraged those witnesses to come forward; 
and they have explained documents to enhance our understanding of cases.

Speech, then-SEC Chair Mary Jo White, The SEC as the Whistleblower’s Advocate (Apr. 30, 
2015), available at https://www.sec.gov/news/speech/chair-white-remarks-at-
garrett-institute.html.
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In addition, the SEC whistleblower program has significantly enhanced the SEC’s ability 
to uncover difficult-to-detect misconduct occurring abroad. Since the program’s 
inception, the SEC has received tips from whistleblowers in 123 countries outside the 
United States, claims have been filed from 72 countries, and the SEC has made 
substantial awards to foreign residents who have provided information. Speech, Andrew 
Ceresney, The SEC’s Whistleblower Program: The Successful Early Years (Sept. 14, 2016), 
available at https://www.sec.gov/news/speech/ceresney-sec-whistleblower-
program.html.  In FY 2019, three award recipients were located abroad or reported 
conduct that was occurring abroad. SEC 2019 Annual Report to Congress, Whistleblower 
Program, https://www.sec.gov/files/sec-2019-annual-report-whistleblower-
program.pdf.

Whistleblower tips also provide the SEC with a roadmap of potential misconduct that can 
significantly save time and resources in enforcement actions. This support is especially 
important in investigations that are very document-intensive, such as issuer reporting 
and disclosure cases. SEC 2015 Annual Report to Congress, Whistleblower Program, 
https://www.sec.gov/whistleblower/reportspubs/annual-reports/owb-annual-
report-2015.pdf.

2. Strengthening corporate compliance programs

The SEC whistleblower program has also forced companies to strengthen their 
compliance programs. If a registrant ignores or fails to properly address an internal 
whistleblower tip, the whistleblower can report directly to the SEC, and the registrant 
could be penalized for failing to address the violation. Large whistleblower awards also 
have a deterrent value, in that they signal to would-be fraudsters that there is a high risk 
of getting caught.

While the SEC whistleblower program may spur some employees to report directly to the 
SEC, the SEC whistleblower rules incentivize internal whistleblowing. First, Rule 21F-6(a)
(4) authorizes an increase in the award percentage where the whistleblower reported the 
possible securities violations through internal whistleblower, legal, or compliance 
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procedures. Second, under Rule 21F-4(c)(3), a whistleblower can get credit for 
information disclosed by a company to the SEC where the information results from an 
internal investigation of the whistleblower’s disclosure to the company, as long as the 
whistleblower also discloses the information to the SEC within 120 days of providing it to 
the company. Indeed, approximately 80% of award recipients raised their concerns to 
supervisors or compliance personnel before reporting to the SEC.

3. Strengthening compliance personnel’s ability to expose fraud

Compliance personnel are the first line of defense against fraud. When a company has a 
poor “Tone at the Top,” however, gatekeepers may be pressured to ignore, minimalize, 
or even cover up significant wrongdoing. For example, in order to expose the multi-
billion-dollar accounting fraud at WorldCom, the company’s former vice president of 
internal audit, Cynthia Cooper, had to work at night behind closed doors to avoid 
detection from top management. See Julia Homer & David Katz, WorldCom Whistle-blower 
Cynthia Cooper, CFO: Human Capital & Careers (Feb. 1, 2008), 
https://www.cfo.com/human-capital-careers/2008/02/worldcom-whistle-blower-

cynthia-cooper/.

Prior to the SEC whistleblower program, some gatekeepers had to risk their careers to 
expose such frauds. Now, under the SEC whistleblower program, compliance personnel, 
including auditors, officers, and directors, can submit tips anonymously to the SEC (if 
represented by counsel) and, in certain circumstances, be eligible for awards. Specifically, 
under Rule 21F-4, compliance personal can report to the SEC and be eligible for an award 
if:

• they reasonably believe the disclosure is necessary to prevent conduct likely to 
cause “substantial injury” to the financial interest or property of the entity or 
investors;

• they reasonably believe the entity is engaging in “conduct that will impede an 
investigation of the misconduct”; or
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• at least 120 days have passed either since they properly disclosed the information 
internally, or since they obtained the information under circumstances indicating 
that the entity’s officers already knew of the information.

Since the inception of the SEC whistleblower program, the SEC has issued three awards 
to compliance officers.

• In August 2014, the SEC issued an award of “more than $300,00 to a company 
employee who performed audit and compliance functions and reported 
wrongdoing to the SEC after the company failed to take action when the employee 
reported it internally.” Press Release, SEC, SEC Announces $300,000 Whistleblower 
Award to Audit and Compliance Professional Who Reported Company’s 
Wrongdoing (Aug. 29, 2014), https://www.sec.gov/news/press-release/2014-180.

• In April 2015, the SEC awarded more than $1.4 million to a compliance professional 
who “reported misconduct [to the SEC] after responsible management at the entity 
became aware of potentially impending harm to investors and failed to take steps 
to prevent it.” Press Release, SEC, SEC Announces Million-Dollar Whistleblower 
Award to Compliance Officer (Apr. 22, 2015), 
https://www.sec.gov/news/pressrelease/2015-73.html.

• In March 2020, the SEC issued an award of $450,000 to a compliance professional 
who “reported concerns about the relevant conduct internally within the company 
and then waited 120 days before reporting to the SEC.” Press Release, SEC, SEC 
Awards $450,000 to Whistleblower (Mar. 30, 2020), 
https://www.sec.gov/news/press-release/2020-75.

Permitting compliance personnel to submit whistleblower tips goes a long way in 
ensuring that companies cannot cover up fraud.
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4. Curbing the use of non-disclosure agreements and policies to impede 
whistleblowing to the SEC

Prior to the SEC whistleblower program, many public companies adopted and enforced 
broad non-disclosure agreements and policies that barred any and all disclosure of 
confidential information without any exception for disclosures to law enforcement or the 
government. And some even sued whistleblowers for lawful disclosures to the SEC and 
federal agencies. Recognizing that NDAs and the threat of SLAPP suits are a significant 
deterrent to whistleblowers coming forward, the SEC adopted an anti-gag rule, which 
provides that “[n]o person may take any action to impede an individual from 
communicating directly with the Commission staff about a possible securities law 
violation, including enforcing or threatening to enforce a confidentiality agreement … 
with respect to such communications.”  See Exchange Act Rule 21F-17(a), 17 CFR 240.21F-
17(a).

And the SEC has stood firm against so-called “gag clauses” in NDAs and other 
employment-related agreements that have the effect of impeding disclosures to 
regulators and law enforcement. In particular, the SEC has taken nine enforcement 
actions against companies for violating the anti-gag rule, including provisions that:

(a) require an employee to represent that he or she has not assisted in any 
investigation involving the registrant;

(b) prohibit any and all disclosures of confidential information, without any 
exception for voluntary communications with the Commission concerning possible 
securities laws violations;

(c) require an employee to notify and/or obtain consent from the registrant prior to 
disclosing confidential information, without any exception for voluntary 
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communications with the Commission concerning possible securities laws 
violations; or

(d) purport to permit disclosures of confidential information only as required by 
law, without any exception for voluntary communications with the Commission 
concerning possible securities laws violations.

Office of Compliance Inspections and Examinations, Examining Whistleblower Rule 
Compliance (Oct. 24, 2016). The SEC took the most recent anti-gag enforcement action 
against the perpetrators of a fraudulent securities offering for their attempt to resolve 
investor allegations of wrongdoing by conditioning the return of investor funds on the 
investors signing agreements that prohibited them from reporting potential securities 
laws violations to law enforcement.

5. Raising the stakes for whistleblower retaliation

Prior to the enactment of the Dodd-Frank Act, which created the SEC whistleblower 
program, a registrant retaliating against a whistleblower for disclosing potential 
violations of federal securities laws faced the prospect of a potential retaliation lawsuit in 
which the whistleblower was typically limited to “make whole” relief. The anti-
retaliation provision of the Dodd-Frank Act, however, renders whistleblower 
retaliation a violation of securities law, and the SEC can take enforcement action to 
penalize retaliation. Indeed, the SEC has levied penalties for retaliation in three 
enforcement actions and continues to identify and investigate retaliation against SEC 
whistleblowers. Although the Supreme Court’s decision in Digital Realty Trust, Inc. v. 
Somers, 138 S. Ct. 767 (2018) limits the scope of Dodd-Frank protected conduct primarily 
to disclosures to the SEC, enforcement actions for whistleblower retaliation have an 
important deterrent value.

Challenges Ahead for the SEC Whistleblower Program
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In its first decade, the SEC whistleblower program has shown that is a critical tool for the 
SEC to protect investors, promote market integrity, and conserve limited enforcement 
resources. Yet the SEC whistleblower program faces several challenges, including:

• An increase in tips without the resources necessary to investigate tips, creating a 
risk that the SEC is failing to act on tips concerning ongoing fraud schemes. As the 
SEC states in its most recent budget justification, the Enforcement Division “must 
be adequately staffed to address increasingly complex financial products and 
transactions, handle the increasing size and complexity of the securities markets, 
identify emerging threats, take prompt action to halt violations, and recover funds 
for the benefit of harmed investors.” The SEC receives approximately 20,000 tips, 
complaints, and referrals per year, including around 5,000 tips submitted to the SEC 
Office of the Whistleblower. Even assuming that many of the tips are meritless, the 
SEC lacks the resources to investigate many of them. Weak enforcement of the 
federal securities laws has significant consequences for investors and the economy. 
Indeed, prior periods of weak SEC enforcement resulted in massive corporate fraud 
that caused retail investors to incur tremendous losses and reduced capital 
formation. Better Markets estimates the 2008 financial crash and the economic 
catastrophe it caused cost the U.S. more than $20 trillion. At a June 2019 House 
Financial Services hearing examining proposals to strengthen enforcement against 
securities law violators, former SEC Deputy Chief Litigation Counsel Stephen J. 
Crimmins pointed out that the “SEC spends no tax dollars” (it is funded from 
registration fees) and “[i]t is just plain wrong to go cheap on investor protection, 
fair and orderly trading markets, and capital formation in the world’s largest and 
most important economy.” Congress should authorize a significant increase in the 
SEC’s budget, which would not require the use of taxpayer dollars.

• Lower penalties imposed by the current leadership of the SEC, which will be 
compounded by the Supreme Court’s recent decision in Liu v. SEC, No. 18-1501, 2020 
WL 3405845, (June 22, 2020). In particular, disgorgement in Foreign Corrupt 
Practices Act cases, which have been a large portion of SEC sanctions in recent 
years, could decline significantly if the SEC is required to return funds to the victims 
of an FCPA violation. Reduced disgorgement recoveries will result in lower awards 
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and reduce the incentive for whistleblowers to take the significant risks entailed in 
disclosing fraud.

• Liu will also delay the already slow pace of SEC investigations and litigation. In 
particular, Liu imposes several barriers to the SEC obtaining ill-gotten gains and 
creates several defenses that could tie up litigation for years. In particular, there will 
be significant litigation about whether disgorgement exceeds net profits and 
whether the SEC returned the ill-gotten gains to harmed investors. The 2019 
Annual Report of the Division of Enforcement states that financial fraud and 
issuer disclosure cases took, on average, 37 months from opening to filing. These 
investigations are complicated and “take substantial time to complete for many 
reasons, including the volume of documents and witnesses [that the SEC] must 
examine and the need to obtain evidence from multiple parties.” Once a 
whistleblower’s tip has resulted in an enforcement action imposing more than $1 
million in total sanctions, the whistleblower can apply for an award and then waits 
approximately 3 years to receive a preliminary determination responding to their 
award application. In other words, it takes six to eight years, or even longer, for a 
whistleblower to obtain an award. And the SEC has limited communication with the 
whistleblower during the investigation and the assessment of an award application. 
During this process, some whistleblowers suffer retaliation and other hardships, as 
confirmed by several recent SEC whistleblower awards. See, e.g., SEC, Order 
Determining Whistleblower Award Claim, Release No. 88689 (Apr. 20, 2020), 
https://www.sec.gov/rules/other/2020/34-88689.pdf (“Claimant suffered a unique 
hardship as Claimant was terminated soon after raising concerns internally about 
the conduct in question with Claimant’s supervisor.”); SEC, Order Determining 
Whistleblower Award Claim, Release No. 88547 (Apr. 3, 2020), 
https://www.sec.gov/rules/other/2020/34-88547.pdf  (“Claimant assisted with the 
Commission’s investigation despite implied threats made to Claimant” and 
“Claimant suffered hardships as a result of Claimant’s whistleblowing.”); SEC, Order 
Determining Whistleblower Award Claim, Release No. 88507 (Mar. 30, 2020), 
https://www.sec.gov/rules/other/2020/34-88507.pdf (“Claimant suffered unique 
hardships as a result of Claimant’s internal reporting.”).
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Although the SEC Office of the Whistleblower is making progress reducing a backlog of 
award applications, the current process could discourage whistleblowers from coming 
forward. The SEC should consider options to promote the type of collaboration with qui 
tam whistleblowers that has enabled the Department of Justice to recover more than $40 
billion for taxpayers. And Congress should enact the Whistleblower Programs 
Improvement Act, which would protect corporate whistleblowers who report potential 
securities or commodities fraud to their employers.

At a time of tremendous volatility and prevalent fraud, it will be critical for the SEC and 
CFTC to continue enlist whistleblowers to halt fraud schemes and foster market integrity.

The D&O Diary
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1.  Summary 
 
The OSC is considering introducing a Whistleblower Program to encourage individuals with 
knowledge of possible breaches of Ontario securities law to report this information to the OSC.  A 
Whistleblower Program is one of a number of initiatives by the Enforcement Branch aimed at 
resolving enforcement matters more quickly and effectively, including no-contest settlements, a 
clarified process for self-reporting and enhanced public disclosure of credit granted for cooperation. 
 
The purpose of this consultation paper is to seek feedback from investors, issuers, advisors, other 
market participants and potential whistleblowers on the OSC Whistleblower Program being 
considered. 
 
The Whistleblower Program would be applicable to whistleblowers who report serious misconduct that 
results in administrative proceedings or a settlement heard by the Commission under s.127 of the 
Securities Act (Ontario) (s.127).  Only whistleblower information provided after the commencement of 
the program would be eligible for the program.  One of the purposes of the program is to identify 
securities law misconduct that would not otherwise come to the attention of the OSC. 
 
We know from our review of the U.S. Securities and Exchange Commission’s (SEC) whistleblower 
program that over 50% of the tips the SEC received in 2014 related to corporate disclosure and 
financial statements, insider trading, market manipulation, unregistered offerings and other matters.1  
These types of cases involve sophisticated players, raise complex issues, and are difficult to uncover 
without the assistance of a whistleblower.  We believe whistleblowers could be a valuable source of 
information for these types of investigations. 
 
We are considering establishing an OSC Whistleblower Program that addresses the following five key 
elements:  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
 
1 2014 Annual Report to Congress on the Dodd-Frank Whistleblower Program, online U.S. Securities and Exchange Commission http://www.sec.gov/about/offices/owb/annual-report-

2014.pdf.  

 

1. Whistleblower Eligibility - Established criteria would define whistleblower eligibility 
requirements and describe the characteristics of information expected to be reported; 

2. Financial Incentive - A monetary incentive would be offered to eligible whistleblowers 
who provide the OSC with timely, credible and robust information that leads to an 
enforcement outcome in a s.127 Commission proceeding; 

3. Confidentiality - We would use all reasonable efforts to protect the identity of the 
whistleblower and we would not generally expect the whistleblower to testify at the 
administrative proceeding;  
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We believe that each of these key elements is necessary to support a successful Whistleblower 
Program at the OSC.  However, we believe that the payment of a financial incentive is most critical to 
the success of the program.  
 
We are considering offering an eligible whistleblower a financial award of up to 15% of the total 
monetary sanctions awarded (excluding cost awards) in a Commission hearing or settlement in which 
total sanctions or settlement payments exceed $1 million.  The maximum amount of any award could 
be capped at $1.5 million.  Payment of the award to a whistleblower would not be contingent on 
collection of the sanction monies but would only be paid upon final resolution of the matter, including 
any appeals.  It is anticipated the OSC would fund the program through payments to the OSC of 
administrative penalties, disgorgement and settlement amounts that are not otherwise paid to harmed 
investors (these are “Funds Held Pursuant to Designated Settlements and Orders” by the OSC).  The 
determination of the amount of a whistleblower award would be discretionary and would be 
recommended by a Staff committee which includes the Director of Enforcement and would then be 
approved at the discretion of the Commission.   
 
While a Whistleblower Program is expected to bring many benefits to the OSC and support the 
Enforcement Branch’s goals of investor protection, accountability and deterrence, there are issues that 
would need to be addressed prior to implementation.  Implementation of a Whistleblower Program as 
outlined in this consultation paper would require legislative amendments to include anti-retaliation 
provisions in the Securities Act (Ontario).  Staff would seek legislative amendments, as necessary, 
following review of the consultation feedback.  
 
We also anticipate that there may be concerns from issuers and registrant firms about the possible 
impact of an OSC Whistleblower Program on the operation of their internal compliance systems.  We 
recognize the importance of effective internal compliance systems to identify, correct and self-report 
misconduct as a first line of action in promoting compliance with securities laws for the ultimate 
benefit of investors and our markets.  An OSC Whistleblower Program is not intended to undermine 
these internal systems.  Those systems may fail however for a number of reasons including if an 
individual fears retaliation as a result of raising concerns within the organization. The Whistleblower 
Program would allow an individual to report serious misconduct to the OSC regardless of the operation 
of those systems.   
 
If a whistleblower reports misconduct through internal channels, failure by issuers and registrant firms 
to then promptly and fully report serious breaches of Ontario securities law to Staff, or continuance of 
the inappropriate conduct or failure to correct the problems, may result in no credit for cooperation 
when the issuer or registrant is ultimately brought to account for the misconduct.  Further, an issuer’s 

4. Whistleblower Protection - Anti-retaliation measures would be implemented and used to 
deter employers from retaliating against employees who provide information internally or 
to the OSC; and 

5. Program Administration - The Whistleblower Program would be administered and 
promoted in a manner to encourage and facilitate whistleblowers coming forward with 
quality information needed to support more effective enforcement of securities laws. 
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or registrant’s inaction in the face of misconduct identified by a whistleblower will be considered an 
aggravating factor in Staff’s recommendations on sanctions. 
 
The following consultation paper discusses the proposed OSC Whistleblower Program, including each 
of the key elements, in more detail. 
 
1.1 Purpose of Consultation 
 
The purpose of this consultation paper is to seek feedback from investors, issuers, advisors, other 
market participants and potential whistleblowers on the OSC Whistleblower Program being 
considered.   
 
The comment period will be open for 90 days and will end on May 4, 2015. 
 

2.  Background 
 
In October 2011, OSC Staff Notice 15-704 Request for Comments on Proposed Enforcement 
Initiatives was published for comment.  This notice, while not specifically seeking comment on the 
possibility of a new Whistleblower Program at the OSC, did indicate that Staff was considering the 
issue.  The OSC received some comments in favour of establishing a Whistleblower Program. 
 
The Whistleblower Program is one of a number of initiatives by the Enforcement Branch aimed at 
resolving enforcement matters more quickly and effectively, including no-contest settlements, a 
clarified process for self-reporting and enhanced public disclosure of credit granted for cooperation. 
 
The OSC currently has an Inquiries & Contact Centre which accepts tips about possible breaches of 
securities laws, however no incentives or awards are provided.  While the Inquiries & Contact Centre 
has provided the Enforcement Branch with valuable tips, the OSC Whistleblower Program would be 
aimed at encouraging whistleblowers with high quality information regarding serious misconduct to 
come forward.  The OSC Whistleblower Program would operate as a distinct program in the 
Enforcement Branch, independent of the Inquiries & Contact Centre. 
 
2.1 Why Should the OSC Consider a Whistleblower Program? 
 
Whistleblowing has become a topic of much discussion and focus in recent years.  In 2011, the SEC 
adopted its whistleblower program and has received widespread attention for some large payouts to 
whistleblowers resulting from successful enforcement actions “pursuant to which ongoing frauds were 
stopped in their tracks”.2  In Canada, the Canada Revenue Agency (CRA) launched its Offshore Tax 
Informant Program (OTIP) in early 2014.  These programs are described below in section three.  In 

                                                 
 
2 2013 Annual Report to Congress on the Dodd-Frank Whistleblower Program, online U.S. Securities and Exchange Commission http://www.sec.gov/about/offices/owb/annual-report-

2013.pdf. At page 1, the report went on to say that “the bigger story is the untold numbers of current and future investors who were shielded from harm thanks to the information and 

cooperation provided by whistleblowers.  At the end of the day, protecting investors is what the Whistleblower Program is all about.”  
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other countries, regulatory organizations that have whistleblower programs in place or under 
consideration have contemplated changes to whatever “tips” system they currently have. 
 
The apparent success of the SEC’s program suggests that assistance from individuals outside the 
regulator can ultimately help regulators do a better job of stopping serious misconduct earlier.  
Whistleblower Programs are a means to achieve more efficient and effective regulation in that they 
provide regulators with an additional tool to identify and investigate violations of securities laws. 
 
A Whistleblower Program at the OSC would be a first for securities regulators in Canada and would 
represent a new source of information to support enforcement activity.  An appropriately designed and 
resourced program would have the potential to lead to more efficient and vigorous enforcement of 
Ontario securities laws, resulting in greater deterrence against serious misconduct in the marketplace.   
 

3.  Summary of Whistleblower Programs at Other 
Organizations 
 
As part of our research, we looked at whistleblower programs at securities regulators and other 
organizations in Canada and internationally, and spoke to representatives from these organizations.   
 

Summary of programs with financial incentives 

SEC 10-30% of monies collected on sanctions > $1 million 
Canada Revenue 
Agency (OTIP) 5-15% of federal tax collected, where tax collected exceeds $100,000 

 
The SEC will pay a financial award to one or more whistleblowers who voluntarily provide the SEC 
with original information that leads to the successful enforcement by the SEC in a federal court or 
through administrative action where the SEC obtains monetary sanctions totaling more than 
$1,000,000.  Provided certain conditions are met, the SEC will apply criteria to determine the amount 
of the award, which can range from 10% to 30% of the monetary sanctions collected.  The 
determination of the amount of a financial award is in the discretion of the SEC.  As of the end of the 
SEC’s 2014 fiscal year, the SEC reported that it had received 10,193 tips and complaints from 
whistleblowers since inception of the program. 
 
In Canada, the CRA’s OTIP will allow the CRA to pay individuals who report major international tax 
non-compliance, a percentage of federal tax collected as a result of the information provided.  The 
reward amount is between 5-15% of the tax monies recovered where the tax collected exceeds 
$100,000.  This is, to our knowledge, the first whistleblower program of its kind in Canada to offer a 
financial incentive.   
 
Both the Investment Industry Regulatory Organization of Canada and the Competition Bureau have 
had whistleblower programs in place for a number of years.  The Mutual Fund Dealers Association 
launched its whistleblower program in 2014.  Internationally, both the Financial Conduct Authority in 
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the United Kingdom and the Australian Securities and Investments Commission (ASIC) have 
whistleblower programs.  None of these programs offer a financial incentive. 
 

4.  Proposed Whistleblower Program 
 
A principal objective of a Whistleblower Program is to motivate those with inside knowledge or 
information that relates to possible serious breaches of Ontario securities law to come forward and 
share that information with the OSC.  Such information might otherwise be difficult or impossible for 
the OSC to obtain on a timely basis.  Another objective is to increase the number and efficiency of 
complex securities law cases investigated and brought forward by the OSC by obtaining high quality 
information from knowledgeable individuals.  These cases could also potentially benefit from 
continued cooperation from an informed whistleblower throughout the investigation period.  A 
Whistleblower Program may also motivate issuers and registrants to self-report misconduct so that 
they can avail themselves of the OSC’s credit for cooperation program, which would not be available 
if the misconduct is first reported to the OSC by a whistleblower. 
 
In order to meet these objectives, a Whistleblower Program should be structured to encourage 
individuals with high quality information to come forward as early as possible. 
 
After a review of best practices from whistleblower programs adopted by the SEC and other securities 
regulators outside Canada, we believe that a Whistleblower Program will meet the OSC’s objectives if 
it addresses the following key elements:  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
We believe that each of these key elements is necessary to support a successful Whistleblower 
Program at the OSC as discussed in more detail below. 
 

1. Whistleblower Eligibility - Established criteria would define whistleblower eligibility 
requirements and describe the characteristics of information expected to be reported; 

2. Financial Incentive - A monetary incentive would be offered to eligible whistleblowers 
who provide the OSC with timely, credible and robust information that leads to an 
enforcement outcome in a s.127 Commission proceeding; 

3. Confidentiality - We would use all reasonable efforts to protect the identity of the 
whistleblower and we would not generally expect the whistleblower to testify at the 
administrative proceeding; 

4. Whistleblower Protection - Anti-retaliation measures would be implemented and used 
to deter employers from retaliating against employees who provide information 
internally or to the OSC; and 

5. Program Administration - The Whistleblower Program would be administered and 
promoted in a manner to encourage and facilitate whistleblowers coming forward with 
quality information needed to support more effective enforcement of securities laws. 
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The information must: 

• Be of high quality; 

• Be original information, provided on a voluntary basis, that relates to a possible 
serious violation of Ontario securities laws that has occurred, is occurring or is about 
to occur; and 

• Lead to the commencement of OSC administrative proceedings, which result in an 
enforcement outcome, including a settlement, with an order or agreement to pay total 
monetary sanctions of more than $1,000,000 (excluding costs).  

 

5.  Whistleblower Eligibility 
 
Not all whistleblowers who provide information to the OSC would be eligible for a financial award.  
We have considered the necessary criteria that a whistleblower would have to meet in order to be 
eligible to receive a financial award. 
 
The whistleblower must: 

• be an individual; 
• provide information that meets the criteria in section 5.1 below; and 
• not fall into one of the categories identified in section 5.2 below that would render the 

whistleblower ineligible to receive a financial award under the program. 
 
We expect whistleblowers would be either knowledgeable individuals in the employ of a market 
participant or individuals who have done independent analysis and have credible concerns about 
possible misconduct by a market participant or others.  Whistleblowers may also be individuals who 
have knowledge about serious market misconduct because they are involved in that conduct.  We are 
considering whether a culpable whistleblower could nonetheless qualify for a payment under the 
program. 
 
5.1 Characteristics of Information Expected to be Reported 
 
We would be seeking information from whistleblowers that helps us to deliver timely and effective 
enforcement.  The information would need to meet the following eligibility criteria: 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
Each of these criteria is discussed in more detail below.  
 
High quality information 
 
Our aim is to receive high-quality original information that: 

• relates to serious misconduct in the marketplace; 

• is timely (misconduct that has recently occurred, is ongoing or about to occur); 
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• is credible and detailed, with well-organized supporting documentation; 

• has the potential to stop further harm from occurring; and 

• is likely to save significant time and staff resources in conducting an investigation. 
 

The Whistleblower Program is aimed at serious securities law misconduct that could be subject to a 
s.127 administrative proceeding brought by the OSC.  Whistleblowers may be able to provide quality 
tips relating to a wide spectrum of market misconduct.  We are particularly focused on matters that 
involve: 

• widespread and extensive harm to investors or the capital markets, or that provide an 
opportunity for extensive harm to be averted; 

• particularly abusive or extensive misconduct; 

• misconduct by persons occupying positions of substantial authority, responsibility or influence 
or who have fiduciary or other enhanced obligations; or 

• misconduct that poses particularly significant risks for investors. 
For illustrative purposes, we have provided some examples below of the types of cases that we believe 
an OSC Whistleblower Program may help us detect and bring forward and the type of whistleblower 
who might be the source of that information.  
 

Examples of Misconduct 

Misleading financial 
statements 

Accounting personnel may report deceptive reporting practices such 
as earnings manipulation or reporting of non-existent revenues. 

Illegal insider trading 
and tipping/selective 
disclosure 

Individuals with knowledge of pending transactions or material 
undisclosed facts may become aware of illegal insider trading or 
tipping occurring prior to the information becoming public. 

Market manipulation 
Individuals within issuers may become aware of activities undertaken 
by individuals within the organization or others outside the 
organization to manipulate share prices. 

Illegal distributions 
and unregistered sales 
of securities 

Salespeople from companies engaging in sales of securities without 
registration and without a prospectus may come forward as 
whistleblowers.  

Registrant misconduct 

Employees may report other employees who are failing to deal fairly, 
honestly and in good faith with clients, breaching their know your 
client and suitability obligations, providing misleading or false 
information and/or failing to identify and disclose conflicts of interest. 
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Examples of Misconduct 

Timely disclosure/ 
Misleading disclosure 

Employees may report a reporting issuer’s failure to disclose material 
changes.  Employees may become aware of significant developments 
that have not been publicly disclosed on a timely basis because the 
reporting issuer is deliberately withholding the information because of 
concerns about the impact on the issuer’s share price.  
Employees may become aware of false or misleading information 
about the reporting issuer’s operations that is released to the public by 
the issuer. 

 
Original and voluntary information 
 
“Original information” is information or facts that the OSC does not already know about.  Individuals 
may come to know information or facts as a result of their observations or discussions in an 
employment, business or social context.  Facts that are publicly available do not constitute original 
information.  However, a critical analysis of those publicly available facts may be considered original 
information if the analysis brings to light serious misconduct not previously known. 
 
The information should be provided to the OSC on a voluntary basis.  The information must not have 
been requested by Staff of the Commission or compelled under the Securities Act.  Further, the 
information must not have been requested or compelled by another securities commission (i.e. a 
provincial securities commission or the SEC) or a self-regulatory agency (i.e. IIROC) in connection 
with an investigation or a review.  We would encourage whistleblowers to report information on a 
timely basis. 
 
Enforcement outcome eligible for award 
 
In order for a whistleblower to be eligible for a financial award, the information provided by the 
whistleblower should result in a hearing before the Commission or a settlement hearing under s.127.  
The matter must be concluded with the imposition of monetary sanctions or an agreed payment. 
 
Staff would use its discretion in determining whether the whistleblower information directly led to 
such proceedings.  Staff would consider whether the information provided by the whistleblower caused 
Staff to open an investigation or broaden the scope of an existing investigation, and whether the 
information was credible and detailed and contributed in a meaningful way, to the initiation or conduct 
of the investigation and the outcome.  Staff would consider whether the allegations in the proceeding 
relate, in whole or in part, to violations of securities laws that were identified by the whistleblower in 
the original information submitted.  This assessment would be made after the administrative matter 
was concluded and monetary sanctions were imposed, or after a settlement was approved by the 
Commission. 
 
An enforcement outcome eligible for an award under the Whistleblower Program is one in which there 
would be specific monetary sanctions awarded against the named respondent(s).  There would have to 
be an order of total monetary sanctions or settlement payment (excluding cost awards) of more than 
$1,000,000.  Further, the outcome would have to be final and no longer appealable.  We appreciate that 
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in certain cases it might take some time, even years, before a matter has gone through the appeals 
process and is finally concluded.  Nevertheless, a final decision with sanctions or payment imposed 
would be needed before a payment could be made to a whistleblower. 
 

5.2 Ineligibility for Whistleblower Award 
 
There are a number of circumstances in which individuals would not be eligible to receive a 
whistleblower award, including where the individual: 
 
 provides information that is misleading or untrue, has no merit, or lacks specificity; 
 is culpable in the conduct being reported (see the discussion below);  
 provides information that is subject to solicitor-client privilege; 
 provides information obtained through the course of a financial audit when engaged to provide 

audit services; 
 has or had job responsibilities as a Chief Compliance Officer (CCO) or equivalent position or is or 

was a director or officer at the time the information was acquired, and acquired the information as a 
result of an organization’s internal reporting or investigation processes for dealing with possible 
violations of securities laws;  

 is or was employed by the Commission, a self-regulatory agency, or law enforcement, at the time 
the information was acquired; or  

 obtains or provides the information in circumstances which would bring the administration of the 
OSC Whistleblower Program into disrepute. 

 
Culpable individuals 
 
The OSC would accept information from an individual who provides information on matters in which 
he or she actively and improperly participated.  Depending on the particular circumstances, we would 
not automatically exclude an individual with some culpability from qualifying as a potential 
whistleblower.  However, the level of culpability will be a relevant consideration in determining 
whether a whistleblower award is made to the individual and the amount of the award.  We specifically 
seek comment on this issue.  Participation in the Whistleblower Program by a culpable individual 
would not prohibit the OSC from taking enforcement action against the individual for his or her role in 
the misconduct.   
 
The argument in favour of allowing culpable whistleblowers to receive an award is that it may lead to 
high quality information being received.  An individual who is culpable may be the best source of 
information about the conduct being reported.  They would likely be able to provide detailed 
information about the possible violations of Ontario securities laws, including information about the 
circumstances and others involved.  Receiving this type of information would allow Staff of the 
Commission to conduct effective and timely investigations and enforcement proceedings.  
 
However, allowing culpable individuals to receive whistleblower awards may send an inappropriate 
message to the market and may harm the overall integrity of the Whistleblower Program.  Further, 
culpable individuals may have credibility issues which could greatly reduce the value of their 
information.  However, this issue could be mitigated through corroborating evidence prior to the 
decision to commence proceedings. 
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While excluding culpable individuals from whistleblower awards may deter these individuals from 
reporting to the OSC, there are other incentives for these individuals to come forward.  In particular, 
individuals that are or have been involved in the conduct may be able to avail themselves of other 
incentives by self-reporting as set out in OSC Staff Notice 15-702 – Revised Credit for Cooperation 
Program.  The incentives under that program may include a narrower scope of allegations against the 
individual, a reduction of sanctions recommended by Staff in connection with an enforcement 
proceeding against the individual or a no-contest settlement agreement. 
 
We note the SEC does not provide amnesty to culpable whistleblowers under its whistleblower 
program but it does potentially provide them with monetary awards.  However, culpability is a factor 
that may decrease the amount of a whistleblower’s award.3  Further, for the purposes of determining 
whether the $1 million threshold for payment has been satisfied, the SEC will not count any monetary 
sanctions that the culpable whistleblower is ordered to pay or that “are ordered against any entity 
whose liability is based substantially on conduct that the whistleblower directed, planned, or initiated”.  
Further, if the SEC concludes that a culpable whistleblower is eligible for an award, any amount that 
the whistleblower or such entity pays in sanctions will not be included in the calculation of the 
amounts collected for the purpose of making a payment.4 
 
Solicitor-client privilege and auditors’ professional obligations 
 
An individual would not be eligible for a whistleblower award if that person provided information that 
is subject to solicitor-client privilege.  This exclusion recognizes the importance of solicitor-client 
privilege to the administration of justice.  
 
Similarly, an individual is not eligible for a payment if that person obtained information as a result of 
having been engaged to provide audit services.  
 
Individuals with compliance roles and those who acquire information as a result of 
an internal process for reporting misconduct 
 
We propose to exclude from eligibility the Chief Compliance Officer (CCO) (or equivalent position) 
and officers and directors who learn of misconduct as a result of an entity’s internal processes for 
dealing with potential violations of securities laws.  However, not all those who learn of possible 
misconduct through an internal reporting process or investigation would be ineligible.  For example, 
compliance department staff who are aware of the misconduct and observe a failure by the CCO to 
address it, would be able to provide information to the OSC and be considered for an award, provided 
all other eligibility criteria are satisfied. 
 
 
 
 

                                                 
 
3 SEC Rule 240.21F-6(b)(1) 

4 SEC Rule 2401.21F-16 

P. 34



 

 
OSC (Staff) Consultation Paper 15-401 

11 

Specific Consultation Questions – Whistleblower Eligibility 
1. Are any of the eligibility criteria or exclusions problematic?  If so, which one(s) 

and why? 
2. Are there additional eligibility criteria or exclusions we should consider? 
3. Should individuals culpable in the conduct being reported be eligible for a 

whistleblower award? 
 

 

Internal reporting 
 
We recognize that robust internal compliance programs play a key role in protecting the integrity of the 
capital markets and we encourage individuals to report to their compliance personnel as a first step.  
We do not propose to require individuals to report conduct internally prior to providing information to 
the OSC.  However, we would encourage individuals to do so.  See further discussion in section 10. 
 
Since one of the factors for eligibility is that information must not already be known to the OSC, a 
potential whistleblower may be concerned that reporting to compliance personnel instead of directly to 
the OSC may result in the whistleblower not meeting the eligibility criteria for the program if someone 
else reports directly to the OSC during the period of time the matter is being investigated by the 
organization.  If the whistleblower subsequently reports the matter to the OSC due to a failure by the 
organization to respond to the matter, the information would already be known to the OSC.  However, 
in these circumstances we would consider the timing of the initial internal reporting to determine who 
provided the information first.  In certain circumstances, it may be possible for more than one 
individual to qualify as a whistleblower. 
 
Under the SEC’s Whistleblower Program, if an individual reports a matter internally and then submits 
the information to the SEC within 120 days, the date that the person submitted the information 
internally is the date that the SEC will consider in determining whistleblower eligibility.  The intent is 
to promote individuals reporting internally while still maintaining their eligibility for a whistleblower 
award.  
 
5.3 Declaration Required 
 
We propose to require individuals submitting information to the OSC under the Whistleblower 
Program to sign a declaration relating to the eligibility requirements.  The declaration would include, 
for example, that the information had not previously been requested of the individual by another 
securities commission or self-regulatory agency and that the individual is not ineligible as set out in 
section 5.2. 
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Specific Consultation Questions – Whistleblower Eligibility 
4. One of the eligibility criteria is that information provided by a whistleblower must 

lead to a completed enforcement outcome.  Should we consider instead using an 
alternate trigger such as the information leading to a Statement of Allegations issued 
by Staff? 

5. Should the Chief Compliance Officer or equivalent position be ineligible for a 
whistleblower award? 

6. Do you agree that individuals should not be required to report misconduct to their 
organizations’ internal compliance programs in order to be eligible for a 
whistleblower award? 

  

6.  Financial Incentive 
 
We believe that the payment of a financial incentive is most critical to the success of the program.  
Whistleblowers may face negative consequences for reporting information about misconduct.  In order 
to encourage would-be whistleblowers to come forward we believe a financial incentive should be 
provided if the eligibility criteria and other thresholds are met.  Such a payment would recognize the 
personal and professional risks undertaken by speaking up about misconduct.  However, we note that 
the amount of an award payment would be discretionary and would be recommended by a Staff 
committee which includes the Director of Enforcement and would be submitted for approval at the 
discretion of the Commission. 
 
6.1 Amount of Monetary Award 
 
Commission proceedings 
 
We are considering that the Commission offer an award to an eligible whistleblower of up to 15% of 
total monetary sanctions imposed in a s.127 administrative proceeding or a payment agreed to in a 
settlement before the Commission where imposed sanctions or settlement payments are more than 
$1,000,000, exclusive of costs.  Total monetary sanctions would include the amount of administrative 
penalties and disgorgement.  In cases where total sanctions exceed $10 million, the maximum amount 
of any award could be capped at $1,500,000.  Accordingly, the OSC Whistleblower Program would 
not generate whistleblower awards as large as those seen recently in the United States. 
 
The whistleblower would not receive any award if the information leads to a s.127 administrative 
proceeding or settlement with total sanctions under $1,000,000, or if the whistleblower or the 
information provided does not meet the eligibility criteria set out in section five of this consultation 
paper.   
 
These thresholds have been designed to obtain high quality information from whistleblowers that will 
lead to significant enforcement outcomes in administrative proceedings brought before the 
Commission.  
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While we propose that the program only apply to administrative matters where there is a monetary 
penalty in excess of $1,000,000, we are continuing to consider whether other enforcement orders 
should also qualify for the program. 
 
We are also considering whether voluntary payments made by a respondent to investors that do not 
result from a sanction order or settlement should be included in the total amount upon which the award 
is based.  We seek specific comment on this issue. 
 
Information leading to multiple proceedings 
 
It is possible that whistleblower information could lead to the commencement of multiple proceedings 
before the Commission.  The monetary sanctions or settlement payments resulting from each 
proceeding would be added together to determine whether the total sanctions reached the minimum 
threshold of $1,000,000.  If a whistleblower meets the eligibility requirements in section 5.1 and the 
minimum sanctions threshold has been satisfied, the whistleblower could receive an award of up to 
15% of the total sanctions or settlement payments from all the Commission proceedings, subject to the 
award maximum of $1,500,000. 
     
6.2 Funding Whistleblower Awards  
 
Monetary award not contingent on recoveries 
 
Unlike the SEC and CRA programs, we are proposing that the OSC whistleblower awards would not 
be based on monies collected.  If awards were contingent solely on successful collection of monetary 
sanctions, whistleblowers would not receive an award in some cases, despite having brought 
information to our attention that contributed to an award-eligible enforcement outcome.  Staff is 
considering whether whistleblowers should qualify for a potential award for providing the information 
that led to the enforcement outcome regardless of whether monetary sanctions or settlement payments 
are recovered.  This approach could result in less funds available for other OSC initiatives.  See “Funds 
Held Pursuant to Designated Settlements and Orders” as discussed below. 
 
Effect of awards on payments to investors 
 
An important objective of offering a whistleblower award is to provide sufficient incentive for would-
be whistleblowers to come forward with information enabling the OSC to investigate misconduct 
before investors have suffered significant harm.   Receiving timely information about serious 
misconduct can limit investor losses or result in payments to them.  As a result, investors may avoid 
losses or receive amounts they would not otherwise receive, absent the whistleblower bringing the 
matter to the OSC’s attention. 
 
When the Commission collects monetary recoveries from sanctions or settlements, its first priority is to 
allocate those amounts to harmed investors where doing so is practicable, notwithstanding such 
amounts are otherwise available for allocation to other third parties.  These funds are held in an 
account referred to as “Funds Held Pursuant to Designated Settlements and Orders”.  That account is 
available for other OSC initiatives such as investor education and research projects. 
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Alternative sources of funding 
 
We are proposing that the “Funds Held Pursuant to Designated Settlements and Orders” account be the 
source of funds for whistleblower award payments.  The amount that would be available for 
whistleblower awards would vary from year to year and may be limited given the Commission’s 
priority to return recovered funds to harmed investors.  
 
Alternatively, the Whistleblower Program could be funded through an allocation from the OSC’s 
annual operating budget.  We seek specific comment on this issue. 
 
6.3 Criteria for Determining Award Level 
 
In order to qualify for a whistleblower award, the whistleblower would have to meet all of the 
eligibility requirements set out in section five “Whistleblower Eligibility”.  The determination 
regarding the amount of the award would be discretionary and would involve a detailed assessment of 
each situation against established criteria.  
 
In determining the amount of the award, we would consider a number of factors.  Those factors would 
include the role that the whistleblower played and the extent to which the information led to a 
completed enforcement outcome. 
 

The detailed factors that would be part of the assessment would include the following: 

Information • contributed in a meaningful way to the investigation and to the outcome 
of the s.127 proceeding; and 

• positively affected the timeliness and efficiency of the investigation. 

Whistleblower • how cooperative the whistleblower was during the course of the 
investigation; 

• what steps the whistleblower had taken, if any, to report the misconduct 
through internal compliance systems before reporting to the OSC; 

• whether the whistleblower reported the information either through 
internal compliance systems or to the OSC in a timely manner; and 

• the level of culpability of the whistleblower in the conduct being 
reported. 

 
This assessment would only be made after the administrative matter was concluded (including the 
expiration of any appeal period) and sanctions were imposed or a settlement approved.   
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Specific Consultation Questions – Financial Incentives 
1. Are the proposed financial incentives significant enough to encourage potential 

whistleblowers to report misconduct? 
2. Are the factors listed in section 6.3 appropriate for considering the amount of a 

whistleblower award?  What other factors should be considered, if any? 
3. Should the OSC propose award levels (for example 5%, 10% or 15%) instead of a 

general range of “up to 15%”?  Should an eligible whistleblower who meets all of 
the terms of the program be guaranteed a minimum percentage (e.g. 5%)? 

4. Should the maximum amount of a whistleblower award be capped?  If so, is the 
proposed cap of $1.5 million appropriate? 

5. Should the threshold for determining a whistleblower award be based on total 
sanctions and payments of more than $1 million or a different amount? 

6. Should voluntary compensation payments made by respondents to investors to 
address investor harm be included in the calculation of a whistleblower award? 

7. Should financial awards to whistleblowers be based solely on sanction monies and 
settlement payments recovered from respondents?  What impact could this have on 
the attractiveness of the program to whistleblowers? 

8. Should whistleblowers be able to receive awards where the enforcement outcome is 
significant conduct bans, compliance reviews of firms or voluntary payments to 
investors, rather than monetary penalties? 

9. Should the OSC consider alternate methods of funding a Whistleblower Program, 
which could include an amount for whistleblower awards in the OSC’s annual 
operating budget? 

10. Is the potential for whistleblower reporting under an OSC Whistleblower Program 
a motivating factor for market participants to self-report misconduct? 

 
 

6.4 Determining Whistleblower Eligibility and Award 
 
The process for determining whistleblower awards is set out in section 9.2. 
  

 

7.  Confidentiality  
 
In order for a Whistleblower Program to be successful, we believe that whistleblowers must have the 
option of keeping their identities confidential.  The protection of a whistleblower’s identity would be a 
key feature of the program because it removes one of the principal impediments to a whistleblower 
who wishes to come forward but fears potential adverse consequences.  We expect that whistleblowers 
under this proposed program would not generally be required to testify as part of a s.127 administrative 
proceeding.   
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Our review of other organizations with whistleblower programs identified that all programs offer 
whistleblowers some measure of confidentiality. The level of confidentiality protection provided to 
whistleblowers falls within a spectrum from providing a full statutory guarantee of confidentiality to 
simply using reasonable efforts to protect a whistleblower’s identity. 
 
After reviewing various models for confidentiality protection, we propose to adopt a policy which 
would provide that the OSC would use all reasonable efforts to keep confidential a whistleblower’s 
identity (and information that could be reasonably expected to reveal the whistleblower’s identity) 
subject to three express exceptions.   

 

 

 
 
 
 
 
 
 
 
The Commission would also have to disclose the identity of the whistleblower if ordered to do so by an 
appropriate authority such as a hearing panel of the Commission or under applicable freedom of 
information legislation. 
 
Ideally, we believe that all reasonable efforts should be made to keep the identity of the whistleblower 
confidential and we would not generally require a whistleblower to testify as part of an administrative 
proceeding.  However, for the reasons set out above, complete anonymity may be impossible in every 
case.  We recognize that this approach and the failure to guarantee anonymity may deter some 
whistleblowers. 
 
Where it is reasonably possible, the terms of confidentiality would be explained to a potential 
whistleblower in writing prior to the whistleblower providing any information to the Commission. 
 
7.1 Anonymous Whistleblowers 
 
We are considering whether to adopt a policy which would enable a whistleblower to remain 
anonymous to the OSC, at least for a period of time after providing information.  Whistleblowers may 
be more likely to come forward and provide information to the OSC when they know that they can 
remain anonymous at least until they learn whether the information has resulted in an administrative 
proceeding.  If the information results in an investigation but not a proceeding, a potential 
whistleblower may be reluctant to be identified to the OSC in case their identity is inadvertently 
disclosed or ordered to be disclosed.  
 
In order to remain anonymous to the OSC a whistleblower would need to be represented by legal 
counsel.  This would enable the whistleblower to report the information through legal counsel without 

The three exceptions would be: 
1. When disclosure is required to be made to a respondent in connection with a s.127 

administrative proceeding to permit a respondent to make full answer and defence;  

2. When the relevant information is necessary to make Staff’s case against a respondent; and  

3. When the Commission provides the information to another regulatory authority, a self-
regulatory organization, a law enforcement agency or other government or regulatory 
authorities pursuant to s.153 of the Securities Act.   
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Accordingly under the proposed program, the OSC: 

• would make all reasonable efforts to keep the identity of a whistleblower confidential; 

• would not generally expect the whistleblower to testify as part of an administrative 
proceeding; 

• may be required to reveal the identity of the whistleblower when disclosure of the 
whistleblower’s identity is necessary to enable a respondent to make full answer and 
defence; 

• may disclose information that could be reasonably expected to reveal the whistleblower’s 
identity when the relevant information is necessary to make Staff’s case against a 
respondent; 

• may disclose the identity of a whistleblower to another regulatory authority, a self-
regulatory organization, a law enforcement agency or other government or regulatory 
authority when the Commission is satisfied that it is in the public interest to do so; 

• would disclose the identity of a whistleblower where ordered to do so by an appropriate 
authority including the Commission; 

• would provide a potential whistleblower with a copy of its policy respecting the 
confidentiality of whistleblowers in advance of the whistleblower providing the OSC 
with information where it is reasonably possible; 

• would receive information from an anonymous whistleblower if the whistleblower is 
represented by counsel and communicates through that counsel; 

• would provide counsel with the requirements for whistleblower eligibility and the OSC’s 
policy respecting anonymous whistleblowers in advance of a whistleblower providing 
any information; and 

• before making a financial award, an anonymous whistleblower would be required to 
provide his or her identity to the OSC to ensure he or she satisfies the requirements for 
eligibility for a financial award.  

disclosing his or her identity.  This would also enable the whistleblower to receive advice respecting 
the criteria the whistleblower has to satisfy in order to potentially qualify for a financial award.  We 
would propose, however, that an anonymous whistleblower would ultimately be required to disclose 
his or her identity to the OSC before the OSC makes a financial award as we would have to be satisfied 
that the whistleblower met the eligibility requirements to be a whistleblower.   
 
The limits of anonymity would have to be provided to the potential anonymous whistleblower’s 
counsel in writing before the potential whistleblower provided any information to the OSC. 
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Specific Consultation Questions - Confidentiality 
1. Should whistleblowers be able to remain anonymous to the OSC when they provide 

information? 
2. Are there other steps we could take to provide whistleblowers with greater comfort 

as to anonymity? 

 

8.  Whistleblower Protection 
 
To encourage whistleblowers to come forward and report possible securities law violations, we would 
seek to have measures put in place to protect whistleblowers from retaliation by their employers.   We 
intend to pursue discussions with the Ontario government to consider the addition of three provisions 
to the Securities Act that would provide a meaningful deterrent against retaliation by employers.  
 
 
 
 
 
 
 
 
 
 
 
 
 
As described in greater detail below, recommendations for these provisions were drawn from 
consideration of the SEC and ASIC whistleblower regimes, as well as, anti-retaliation provisions found 
in other Canadian statutes.  We believe that having anti-retaliation measures in place is a key element 
necessary to support an effective Whistleblower Program. 
 
8.1 Prohibition Against Retaliation  
 
To encourage whistleblowers to provide the Commission with high-quality information while 
addressing fears of retaliation, we are considering the inclusion of a prohibition against retaliation in 
the Securities Act. Similar prohibitions exist in a number of Ontario statutes, including labour and 
employment-related statutes5 and statutes implementing other regulatory regimes.6  In those statutes 

                                                 
 
5 See e.g., Employment Standards Act, 2000, S.O. 2000, c. 41, s. 74; Occupational Health and Safety Act, R.S.O. 1990, c. O.1, s. 50; Human Rights Code (Ontario), R.S.O. 1990, c. H. 19, s. 

8. 

The three provisions are: 

1. A provision making it a violation of securities law to retaliate against a whistleblower 
thereby permitting Staff to prosecute the employer through a proceeding under s.127; 

2. A provision giving a whistleblower a civil right of action against an employer who violates 
the anti-retaliation provision; and 

3. A provision to render contractual provisions designed to silence a whistleblower 
unenforceable.  
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unrelated to labour and employment, protections are provided for employees who report information or 
provide documents in good faith, make disclosures in the context of an investigation or give evidence 
in a proceeding, or who otherwise “seek the enforcement of the act”.  Similar prohibitions against 
retaliation or reprisals exist in public sector whistleblower legislation, implemented federally and in 
many provinces.7  The Criminal Code makes it an offence for an employer to retaliate against an 
employee who provides information about offences being committed to individuals involved in the 
enforcement of federal or provincial law.8  An element of the Competition Bureau’s Whistleblower 
Program is a provision of the Competition Act that prohibits employers from taking retaliatory action 
against employees who report employer misconduct or refuse to engage in illegal acts.9 
 
The provisions implementing the whistleblower programs of both the SEC and ASIC also prohibit 
retaliation against whistleblowers. The Securities Exchange Act makes it a violation of the Act to 
“discharge, demote, suspend, threaten, harass…or in any other manner discriminate against, a 
whistleblower in the terms and conditions of employment” because the whistleblower provided 
information to the SEC, assisted in an investigation or testified against the employer or made 
disclosures required under Sarbanes-Oxley.10  In Australia, the Corporations Act makes it a criminal 
offence to victimize a whistleblower for making a protected disclosure.11  
 
8.2 Enforcement of the Retaliation Prohibition 
 
We envision two avenues for enforcing the prohibition against retaliation in the Securities Act:  

1. enforcement by Staff in a s.127 proceeding; and  
2. enforcement by the whistleblower through a statutory civil right of action. 

 
Under existing Ontario statutes containing prohibitions on retaliating against whistleblowers, victims 
have the right to file a complaint with the Ontario Labour Relations Board (the OLRB). We think 
deterrence against retaliation would be greater if the anti-retaliation prohibitions included in the 
Securities Act were enforced by Enforcement Staff who investigated the misconduct uncovered as a 
result of the whistleblower’s disclosure. 
  
Retaliation could be the subject of a s.127 proceeding brought by Staff.  In 2014, the SEC settled its 
first enforcement action involving the anti-retaliation provisions under 21F(h)(i) of the Securities 
Exchange Act.  The settlement related to an action against Paradigm Capital Management Inc. which 
involved an investigation into trading without the appropriate client disclosure and consent, as well as 
retaliation against the employee who reported the misconduct to the SEC.12   
 

                                                                                                                                                                       
 
6 See e.g., Mortgage Brokerages, Lenders and Administrators Act, 2006, S.O. 2006 c. 29, s. 46; Personal Health Information Protection Act, 2004, S.O. 2004, c. 3, s. 70; Retirement Homes 

Act, 2010, S.O. 2010, c. 11, s. 115; Tobacco Control Statute Law Amendment Act, 2005, S.O. 2005, c. 18, s. 9(4). 

7 Public Servants Disclosure Protection Act, S.C. 2005, c. 46, s. 19; Public Interest Disclosure Act1, S.S. 2011, c. P-38.1, s. 36; Public Interest Disclosure Act 2012, S.N.B., c.112 , ss.31-32 

8 R.S.C. 1985, c. C-46, s. 425.1. 

9 Competition Act, R.S.C, 1985, c. C-34, s.66.2 

10 Securities Exchange Act of 1934, s 21F(h). 
11 Corporations Act 2001 (Cth) Part 9.4AAA, 1317AC. 
12 Paradigm Capital Management, Exchange Act Release No. 72393, 2014 SEC Lexis 2104 (June 16, 2014). 
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We expect that Staff could pursue allegations of securities law violations and retaliation in a single 
proceeding in the same manner.  If such allegations were proven in a s.127 proceeding, the 
Commission could order, among other things, that the employer and/or individuals review and amend 
workplace policies and practices, be reprimanded, resign positions held as directors or officers and that 
the retaliation be the subject of an additional penalty of up to $1 million. 
 
Another key element of the anti-retaliation measures implemented by ASIC and the SEC is the ability 
of the whistleblower to bring a civil action against an employer.  Just as other statutory rights of action 
in the Securities Act enhance deterrence of other types of violations of the Act, so too would a statutory 
right of action for whistleblowers deter retaliation.  A provision enabling a private right of action in the 
Securities Act and providing for remedies similar to those available under the Securities and Exchange 
Act13 (which include reinstatement, two times the amount of back pay owed and costs), would also 
give the whistleblower access to broader remedies than those available to complainants before the 
OLRB, whose powers are limited to reinstatement and reimbursement for lost wages, but do not 
include punitive damages.14  
 
8.3  To Whom Should the Retaliation-Protections Apply? 
 
Anti-retaliation protections should be available to both individuals who report possible violations of 
the Securities Act “up the ladder” through their employer’s internal compliance reporting system and 
individuals who report directly to the OSC. Whether a whistleblower who reports internally rather than 
to the SEC is entitled to the anti-retaliation protections in the Securities Exchange Act is a live issue in 
the United States. Some federal district courts have taken an expansive view, finding that one need not 
report to the SEC in order to be entitled to whistleblower protections.15  One Circuit Court of Appeal 
issued a ruling that would narrow the scope of the protections to only those who make a disclosure to 
the SEC.16  The SEC has since attempted to clarify that the expansive view should be taken and that 
anti-retaliation protections should be available to those who report internally as well as to the SEC.17  
 
In Canada, the Supreme Court of Canada has held that the retaliation prohibition in s.425.1 of the 
Criminal Code only applies where whistleblower information is given to a law enforcement body, but 
does not apply where information is communicated up the chain of command.18  To provide the 
strongest protection to whistleblowers under the Securities Act, we would recommend that the 
prohibition against retaliation encompass whistleblowers who report wrongdoing to the OSC as well as 
through internal reporting procedures. 
 
 
 
 

                                                 
 
13 Securities and Exchange Act of 1934, s.21F(h)(1)(B)-(C) 

14 Henderson v. Marquest Asset Management Inc., 2010 CanLII 34120 (ON LRB) (punitive damages are not available in claims before the OLRB).  
15 See e.g.,  Rosenblum v. Thomson Reuters (Markets) LLC 13 Civ 2219 S.D.N.Y. (disclosure to the SEC was not required in order to qualify for anti-retaliation protection).  

16 See e.g., Asadi v. G.E. Energy (USA) LLC F.3d 620 (5th Cir. 2013).  
17 The SEC filed an amicus brief in Liu v. Siemens AG an appeal to the Second Circuit Court of Appeals setting out its view that Rule 21F-2 protects employee who blow the whistle 

regardless of whether they report the information to the SEC. 
18 Merk v. International Association of Bridge, Structural, Ornamental and Reinforcing Iron Workers, Local 771, [2005] S.C.J. No. 72 at para. 29. 
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Specific Consultation Questions – Whistleblower Protection 
1. Do our proposed anti-retaliation provisions provide sufficient protection? 
2. Should culpable whistleblowers also potentially be entitled to anti-retaliation 

protection? 
3. What other means should the OSC consider to pre-empt measures taken by 

employers to silence whistleblowers?  

8.4  Rendering Unenforceable Whistleblower Silencing Provisions 
 
An issue related to retaliation is any measure implemented by an employer that is designed to silence 
whistleblowers from reporting wrongdoing to securities regulators.  These measures may take the form 
of confidentiality agreements, separation agreements and employment agreements, containing 
confidentiality clauses or disparagement clauses that condition certain incentives on not reporting 
activities to regulators.  The SEC launched an investigation into such practices at a firm in March of 
2014 after information came to light from a whistleblower from one of the nation’s largest government 
contractors.  The SEC sought and obtained the disclosure of hundreds of employee agreements 
following claims that “employees seeking to report fraud had to sign confidentiality statements barring 
them from disclosing the allegations to anyone, including federal prosecutors and investigators”.19 
 
In May of 2014, Sean McKessy, Chief of the Office of the Whistleblower of the SEC warned in-house 
counsel against preparing agreements containing these provisions without providing exceptions for 
regulatory reporting.  McKessy suggested that the SEC could enforce this position using its power to 
bar lawyers from practicing before it.  
 
Although pronouncements like McKessy’s will hopefully discourage the use of agreements to impede 
whistleblowers, the OSC could send a clear and strong message to discourage the use of these 
contractual provisions.  For example, in Australia, the Corporations Act provides that no contractual or 
other right may be enforced against a whistleblower on the basis of the disclosure of a regulatory 
violation to the authorities.20  We are considering whether our anti-retaliation provisions should 
expressly provide that provisions of any agreement designed to impede or discourage whistleblowers 
from reporting possible violations of securities laws to the authorities not be enforceable.  
 

 

9.  Program Structure 
 
9.1  Segregation of Whistleblower Function 
 
To maintain confidentiality and ensure whistleblowers are dealt with in accordance with the terms of 
the program, we propose setting up a separate intake unit within the Enforcement Branch to deal with 
                                                 
 
19 Higham, Scott, Washington Post, “SEC has opened investigation into KBR, whistleblower’s lawyer says” March 10, 2014.  

20 Corporations Act 2001 (Cth) Part 9.4AAA, s. 1317AB.  

P. 45



 

 
OSC (Staff) Consultation Paper 15-401 

22 

whistleblower submissions and administration of the program.  Following the launch of a 
Whistleblower Program, the Inquiries & Contact Centre would continue to receive information that 
would not be eligible for the Whistleblower Program.  
 
9.2  Process for Determining Whistleblower Awards  
 
The determination to make a whistleblower award and the amount of a whistleblower award would be 
wholly in the discretion of the Commission, regardless of whether a person satisfies the criteria set out 
in this consultation paper.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Any determination made with regard to a whistleblower’s eligibility for a financial award, whether an 
award should be made, and the amount of an award would be solely in the discretion of the OSC.  Staff 
is of the view that the determination would not be appealable by the potential whistleblower. 
 

The process we envision for determining whistleblower eligibility and the amount of an award 
would be as follows:  

 The whistleblower intake unit would decide as an initial matter whether a person appears to 
qualify as a whistleblower under the program; 

 The information would be communicated to Enforcement Staff who would decide whether 
to launch an investigation and, if so, would carry out the investigation in the usual way, 
with or without assistance from the whistleblower;   

 Staff would make a decision whether to commence an administrative proceeding and Staff 
would not generally disclose to the Panel hearing a matter that a person may qualify for a 
whistleblower award unless such person is a witness in the proceeding; 

 At the conclusion of any Commission administrative proceeding brought forward based on 
whistleblower information, Enforcement Staff would prepare a recommendation containing 
an analysis of: i) the eligibility of the whistleblower for an award; and ii) the amount and 
effectiveness of assistance provided by the whistleblower based on factors such as those set 
out in section 6.3; 

 A Staff committee, including the Director of Enforcement, (the Committee) would review 
the Staff recommendation. Based on the information, the Committee would exercise its 
discretion and make a recommendation whether the whistleblower was eligible for a 
financial award, whether an award should be made and, if so, the proposed amount of the 
award;  

 The Committee’s recommendation would be provided to the Commission; 

 The Commission would, in its discretion, approve, reject or modify the amount of the 
recommended award and, if applicable, authorize payment.  The OSC would not give 
reasons for its determination; and 

 Any amount awarded to a whistleblower would be publicly disclosed with or without the 
identity of the whistleblower, as circumstances dictate.  
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9.3  Whistleblower Submission and Claim Procedures  
 
We would expect whistleblowers to submit information to the OSC using a form provided on the 
OSC’s website.  The onus would be on the whistleblower to identify that they are submitting 
information as a whistleblower for eligibility consideration and to self-report that they satisfy the 
eligibility requirements to be a whistleblower.  As discussed above, whistleblowers who wish to 
remain anonymous would need to be represented by counsel. 
 
9.4  Communications with Whistleblowers 
 
It is important for the OSC to actively promote any OSC Whistleblower Program to the public in order 
to reach potential whistleblowers.  Our outreach strategy would include prominence on the OSC 
website and promotion at OSC external events, along with clear communication of program parameters 
to manage expectations of whistleblowers and to encourage submissions satisfying the established 
criteria discussed in section five of this consultation paper. 
 
Communications by Staff with whistleblowers in response to a specific whistleblower submission 
would be limited to ensure we comply with s. 16 of the Securities Act and OSC Staff Notice 15-703 - 
Guidelines for Staff Disclosure of Investigations.   If no further action was to be taken on the 
whistleblower’s information, or if a decision was made not to proceed with the matter, Staff would 
communicate that decision to the whistleblower.  However, if the information led to an investigation, 
this fact would not be communicated to the whistleblower, unless the whistleblower was made aware 
of the investigation due to continued whistleblower cooperation in the matter.  Otherwise, 
communication with the whistleblower would be limited until there was a public announcement of a 
notice of hearing, statement of allegations or settlement agreement.  
 
Thereafter, communication with a whistleblower would be in the discretion of Staff.  No further 
communication with a whistleblower would be required or permitted until a final determination was 
made whether to make a whistleblower award to the whistleblower.    
 

10. Impact of OSC Program on Internal Compliance 
Programs 
 
We recognize the importance of effective internal compliance systems at issuers and registrant firms to 
identify, correct and enable self-reporting of misconduct as a first line of action in promoting 
compliance with securities laws for the ultimate benefit of investors and our markets. 
 
When the SEC was developing its whistleblower program, companies in the United States raised 
concerns that paying for whistleblower tips could result in employees circumventing the organization’s 
internal reporting processes in order to gain financial awards from the SEC.21  We expect a similar 

                                                 
 
21 Comments on Proposed rules for Implementing the Whistleblower Provision of Section 21F of the Securities Exchange Act of 1934, online: US Securities and Exchange Commission  
< http://www.sec.gov/comments/s7-33-10/s73310.shtml>   
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concern to be identified by issuers and registrant firms in Ontario with regard to an OSC 
Whistleblower Program.  We heard these concerns from one commenter in relation to OSC Staff 
Notice 15-704.22 
 
While this is an understandable concern, a U.S. study found that the financial incentives historically 
offered in the U.S. through the qui tam provisions of the False Claims Act23 (prior to the launch of the 
SEC’s Whistleblower Program) have had “no negative impact whatsoever on the willingness of 
employees to utilize internal corporate compliance programs or report violations to their managers”.24  
Rather, it appears that whether an individual reports internally first (or at all), or reports to a regulator 
or other enforcement authority, depends on many factors, including the individual’s perception as to 
whether the matter will likely be appropriately addressed internally and whether the individual 
perceives a risk of retaliation for coming forward.25  As well, the SEC has recently reported that of the 
whistleblower award recipients to date who were current or former employees, 80% reported internally 
first.26    
 
An OSC Whistleblower Program would not be intended to undermine internal reporting systems and 
whistleblowers would be encouraged to report their concerns internally first, in appropriate 
circumstances.27  However, the OSC program would be available as a means for an individual to report 
in circumstances where the individual has concerns with the efficacy of the internal reporting system 
or where an individual fears retaliation as a result of raising concerns within the organization. 
 
If a whistleblower reports misconduct through internal channels, failure by issuers and registrant firms 
to then promptly and fully report serious breaches of Ontario securities law to Staff, or continuation of 
the inappropriate conduct or failure to correct the problems, may result in no credit for cooperation 
when the issuer or registrant firm is ultimately brought to account for the misconduct.  Further, this 
would be considered an aggravating factor in Staff’s sanctions recommendations in any administrative 
proceeding.  We encourage issuers and registrant firms to review their internal reporting processes to 
ensure they are robust and effective. 
 

11. Legislative Changes Required 
 
We are considering establishing the OSC Whistleblower Program through the adoption of an OSC 
policy.  It is contemplated that implementation of the program would require legislative amendments 
to provide anti-retaliation protection for whistleblowers as discussed earlier in this paper, the timing or 
likelihood of which are uncertain.   
                                                 
 
22 15-704 - Request for Comments on Proposed Enforcement Initiatives, online: Ontario Securities Commission – Securities Law & Instruments <http://www.osc.gov.on.ca/en/33789.htm>   

23 Under the False Claims Act in the U.S., a qui tam action refers to a lawsuit initiated by a private litigant against an individual or business that is defrauding the government to recover 

funds on the government's behalf and retain a prescribed portion of the recovery. 

24 National Whistleblowers Center, Impact of Qui Tam Laws on Internal Corporate Compliance: National Whistleblowers Center Report to the Securities and Exchange Commission, online: 

National Whistleblowers Center <http://www.whistleblowers.org/index.php?option=com_content&task=view&id=1169&Itemid=1167>  

25 Ibid. The study noted above found that “the overwhelming majority of employees voluntarily utilize internal reporting processes, despite the fact that they were potentially eligible for a 

large reward under the False Claims Act.” 

26 2014 Annual Report to Congress on the Dodd-Frank Whistleblower Program, online U.S. Securities and Exchange Commission http://www.sec.gov/about/offices/owb/annual-report-

2014.pdf. 
27 We are considering that the steps taken by a whistleblower to report internally may be one of the factors used in supporting a higher award level. 
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Consultation Questions – General 
1. Do you think the OSC should proceed with an OSC Whistleblower Program on 

the terms as described? 
2. Does this program provide sufficient incentives for potential whistleblowers to 

come forward with information regarding possible serious breaches of Ontario 
securities laws? 

3. Are the whistleblower protections described in this paper sufficient?  If not, why 
not? 

4. Are there any other issues that we have not identified that should be 
considered? 
 

12. How to Provide Feedback 
 
We welcome feedback from the public on the proposed framework for an OSC Whistleblower 
Program.  In addition to seeking written comments, we will be considering other means to engage with 
stakeholders during the comment period.  Information regarding such engagement will be made 
available on the OSC’s website during the comment period. 
 
In addition to any general comments, we are specifically asking the following questions: 
 

 

 

 
 
 
 
 
 
 
 
 
 
 

 
12.1 Written Comments 
 
You must submit your comments in writing within 90 days of the date of this consultation paper by 
May 4, 2015.  If you are sending your comments by email, you should also send an electronic file 
containing the submissions using Microsoft Word.  All comments received during the comment period 
will be made publicly available on the OSC website at www.osc.gov.on.ca for transparency of the 
policy-making process. 
 
Please address and send your comments to: 
 
The Secretary 
Ontario Securities Commission 
20 Queen Street West 
22nd Floor 
Toronto, Ontario M5H 3S8 
Fax: 416-593-2318 
Email: comments@osc.gov.on.ca  Whistleblower 

Eligibility  
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APPENDIX A - Comparison of Key Elements by 
Organization 

Source: Information obtained from organizations’ websites  

 Whistleblower 
(WB) Eligibility 

Financial 
Incentive 

Confidentiality WB Protection Program 
Administration 

OSC 
(proposed) 

Certain individuals 
not eligible to be 
WBs. 

Seek high quality, 
original information. 

Yes, to eligible 
WBs. 

Up to 15% of 
total monetary 
sanctions >$1 
million 
(discretionary). 

Keep identity 
confidential until 
required to disclose. 

All reasonable 
efforts/no guarantee. 

Anti-retaliation: 
prohibition against 
retaliation by 
employer and right 
of civil action by 
WB. 

Separate intake 
office within 
Enforcement.  

SEC Certain individuals 
not eligible to be 
WBs. 

Seek high quality, 
original information. 

Yes, to eligible 
WBs. 

10-30% of 
monies 
collected on 
sanctions > $1 
million. 

Statutory protection 
for a WB’s identity.   

Keep confidential until 
required to disclose. 

Anti-retaliation: 
prohibition against 
retaliation by 
employer and right 
of civil action by 
WB. 

Separate Office 
of the WB 
within the 
Division of 
Enforcement.  

 

Financial 
Conduct 
Authority 

(UK) 

Seek “hard 
evidence”, if the 
WB has it. 

Program designed 
for employees who 
want to report 
concerns relating to 
their employer and 
is relevant to the 
functions of the 
FCA. 

No, considered 
but rejected. 

 

Keep confidential but 
disclose if required to 
do so by law or 
otherwise necessary to 
meet statutory 
objectives. 

An employee has 
an administrative 
recourse to an 
employment 
tribunal.   

 

Designated 
specialists 
within 
Enforcement 
and Financial 
Crime Division.   

 

ASIC To be protected as a 
WB, must meet 
eligibility criteria 
which include:  must 
be an officer or 
employee of the 
company reported 
on and WB must 
identify themselves 
to ASIC (cannot 
remain anonymous). 

No Information provided 
to ASIC in confidence 
is generally protected 
by the ASIC Act and 
remains confidential 
except where that Act 
permits its disclosure. 

Whistleblowers 
falling within 
statutory 
definition entitled 
to certain 
immunities and 
protections under 
the Corporations 
Act 2001. 

ASIC may 
investigate 
allegations of 
“victimization”. 

Within 
Enforcement 
division. 
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 Whistleblower 
(WB) Eligibility 

Financial 
Incentive 

Confidentiality WB Protection Program 
Administration 

IIROC Where IIROC has 
jurisdiction over the 
individuals 
involved. 

No Treat information in 
confidence to the 
fullest extent possible, 
but no guarantee. 

No specific 
protection. 

Whistleblower 
Team. 

MFDA Typically employees 
who raise concerns 
about potential 
wrongdoings in their 
workplaces (subject 
to MFDA 
jurisdiction). 

No Maintain 
confidentiality of 
WB’s identity and 
information to the 
fullest extent possible, 
but no guarantee. 

No specific 
protection. 

Whistleblower 
Team. 

Competition 
Bureau of 
Canada 

Culpable WBs are 
dealt with under the 
Bureau’s separate 
immunity and 
leniency programs. 

No Statutory guarantee of 
confidentiality, subject 
to limited exceptions. 

Anti-retaliation: 
Act prohibits 
employers from 
retaliating against 
a WB employee. 

Designated 
specialists 
within the 
Criminal 
Matters Branch.   

Canada 
Revenue 
Agency 

(OTIP) 

Certain individuals 
not eligible to be 
WBs. 

 

5-15% of 
federal tax 
collected, 
where tax 
collected 
exceeds 
$100,000 

Will protect identity of 
informant to the fullest 
extent possible under 
law.  

Information is 
collected under 
authority of the federal 
tax legislation and 
covered by 
confidentiality 
provisions of that 
legislation. 

No specific 
protection. 

 

 

Unit within 
Offshore 
Compliance 
Division. 
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Kelly Gorman 
Deputy Director 
Enforcement Branch 
kgorman@osc.gov.on.ca 
(416) 593-8251 
 

If you have questions about this consultation paper, please contact  

Heidi Franken 
Senior Forensic Accountant 
Enforcement Branch 
hfranken@osc.gov.on.ca 
(416) 593-8249 

The OSC Inquiries & Contact Centre operates from 

8:30 a.m. to 5:00 p.m. Eastern Time, Monday to Friday, 

and can be reached on the Contact Us page of 

 

osc.gov.on.ca 
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By GUNDI JEFFREY

At least two of Canada’s Big 
Four accounting firms are 
transforming how their 

professionals work and interact, 
bringing people together in new 
ways to work more collaboratively 
and more productively. But the 
workplace of the future — which 
is already here for these firms — 
does take some getting used to.

“The traditional office concept 
is being turned on its ear,” explains 
Stephen Shea, Canadian managing 
partner, talent, at EY LLP. The 

lynchpin, he adds, “is to create 
hubs, collaborative workspaces, 
focus rooms, etc. that allow our 
professional to do what they need 
to do and with whom they need to 
do it.”

Frank Vettese, CEO of Deloitte 
LLP, notes that, last year, Deloitte 
moved its Montreal people into a 
new facility and is preparing for a 
similar Toronto move in 2016, 
“building on prior moves else-
where in the country and more 
planned for the years to come. 
This puts 4,600 of our people in 

one of the most advanced and col-
laborative workspaces in the 
country. My belief, supported by 
the feedback from our clients and 
our people, is that we are creating 
destinations in the market that are 
strengthening connections and 
inspiring innovative ways of 
working.”

What prompted the extreme 
makeover at EY, explains Shea, is 
that Generation Y and an emerging 
Generation Z together will repre-

Mixed reaction 
to whistleblower 
initiative at OSC

By JEFF BUCKSTEIN

The Ontario Securities Com-
mission (OSC) has made 
history, launching the first 

paid whistleblower program by a 
Canadian securities regulator. 

The province’s new Office of 
the Whistleblower will offer com-
pensation of up to $5 million for 
tips that lead to enforcement action 
against breaches of Ontario’s secur-
ities law, including illegal insider 
trading, market manipulation and 
accounting and disclosure viola-
tions. Up to $1.5 million could be 
awarded in instances where sanc-
tions are imposed, but the OSC is 
unable to collect.

“It’s really time to change the 
stigma of whistleblowing. Whistle-
blowers deserve to be protected and 
compensated for the personal and 
the professional risk that they take 
forward. They play an essential role 
in exposing misconduct, and that’s 
very impor tant ,”  said Kelly 
Gorman, chief of the Office of the 
Whistleblower in Toronto.

“It’s going to be a game changer 
for enforcement, and our ability to 
protect Ontario investors. It’s going 
to be a really powerful tool for us in 
the enforcement branch, because 
we know that we can resolve mat-
ters more quickly and effectively,” 
she added. 

But Norm Keith, a senior 
partner with the law firm Fasken 
Martineau in Toronto, isn’t so cer-
tain about the program’s eventual 
success. “Certainly there are good 
intentions there by the OSC. But 

I’m not sure adopting the American 
style bounty program is the best 
way to go,” he said.

The  U.S .  Secu r i t i e s  and 
Exchange Commission Office of 
the Whistleblower pays a reward of 
between 10 per cent and 30 per cent 
of the money collected when the 
information provided leads to SEC 
enforcement action in which more 
than US$1 million in sanctions is 
ordered.

Unlike the whistleblowing 
approach in the U.S., there is very 

Future is now at EY, 
Deloitte offices

Accounting firms are looking less traditional as workplaces shift to more collaborative environments with 
open spaces, in hopes of greater productivity. Above, an open meeting room in Deloitte’s Montreal office 
equipped with up-to-date technology and designed to house both formal and informal meetings.
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stigma of whistleblowing. Whistleblowers
deserve to be protected and
compensated for the personal and
the professional risk that they take
forward. They play an essential role
in exposing misconduct, and that’s
very important,” said Kelly
Gorman, chief of the Office of the
Whistleblower in Toronto.
“It’s going to be a game changer
for enforcement, and our ability to
protect Ontario investors. It’s going
to be a really powerful tool for us in
the enforcement branch, because
we know that we can resolve matters
more quickly and effectively,”
she added.
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little, if any tradition in Canada, 
both in business and the broader 
culture of whistleblower activity to 
hold alleged wrongdoers account-
able, noted Keith, who also believes 
the $5 million reward ceiling is 
quite small. 

Moreover, “The OSC has got a 
very poor track record of prosecu-
tion for insider trading and further 
securities fraud. The likelihood of 
them successfully pursuing either a 
prosecution or an administrative 
hearing and penalty as a result of a 
whistleblower is probably quite 
low,” said Keith.

“What [the OSC] has reverted to 
in the last four or five years are 
more administrative and monetary 
penalties — in other words, a civil 
proceeding with a lower evidentiary 
threshold where you can’t f ine 
people directly, or you can’t put 
people in jail. But you can issue 
penalties, disgorgement orders if 
there is inappropriate activity and 
bans from trading, and those can be 
very effective,” he added.

Gorman responded the program 
will enhance the OSC’s ability to 
protect investors and achieve better 
outcomes for Canadian markets in 
terms of identifying and pursuing 
complex securities violations. 

“Cases that we have previously 
handled in these areas have resulted 
in significant monetary sanctions 
and voluntary payments made to 
the OSC,” she added.

In order for the OSC to provide 
an award eligible outcome, the 
enforcement action must lead to 
monetary sanctions pursuant to a 
contested hearing, or a voluntary 

payment made as part of a settle-
ment in excess of $1 million, 
Gorman explained.

“Once you exceed the $1 mil-
lion, there is a range of 5 per cent 
to 15 per cent that a whistleblower 
will be eligible for. We articulate 
in the policy all of the factors that 
will actually favour either a higher 
percentage, or a lower percentage. 
For example, if a whistleblower 
avails themselves of a company’s 
internal compliance systems, 
because that’s something that 
we’re trying to incentivize them to 
do, we will actually recommend an 
increase in the award payout. Con-
versely,  if  a whistleblower’s 
actually culpable — that’s some-
thing where it would work towards 
reducing the amount that we would 
recommend,” she said.

Keith said he finds it disturbing 
that under the OSC policy, a co-
conspirator could be rewarded. 

“The potential for prof iting 
from being a co-criminal, or co-
accused or unindicted co-conspir-
ator is all very real. And it’s left up 
to the discretion of the OSC,” said 
Keith. “That’s fundamentally 
repugnant to the Canadian and the 
Anglo-Canadian common law legal 
tradition that one should never 
profit from a crime.” 

Gorman defended the OSC’s 
policy.

“Culpable whistleblowers can 
be a valuable source of detailed 
knowledge about misconduct, 
allowing us to identify and put a 
stop to ongoing harm. The quicker 
we can identify and stop miscon-
duct, the better the potential out-
comes for investors and our capital 
markets — this includes mini-
mizing or even avoiding investor 
losses,” she said.  

“While culpable whistleblowers 
may be eligible for an award, we 
have been clear that there is no 
guarantee they will receive one. We 
may reduce or deny an award 
entirely, based on a whistleblower›s 
level of involvement in the miscon-
duct. We may also take enforce-
ment action against culpable 
whistleblowers,” Gorman added.

The OSC is also providing 
enhanced protections to allow 
whistleblowers to report anonym-
ously.

“The OSC will make all reason-
able efforts to protect the confiden-
tiality of whistleblowers. Anti-
reprisal provisions have been added 
to the Securities Act (Ontario), 
allowing the OSC to take enforce-
ment action against employers who 
retaliate against whistleblowers and 
rendering as unenforceable contrac-
tual provisions designed to silence 
a whistleblower,” the Office of the 
Whistleblower said in its launch 
announcement. 

“ T h e  c o m m i s s i o n  i s  a n 
independent adjudicative tribunal 
and will continue to impose sanc-
tions with regard to the matter at 
hand,” Gorman elaborated. “The 
commission will exercise its discre-
tion on sanctions as a result of the 
misconduct involved, not as a result 
of the potential presence of a 
whistleblower. A whistleblower 
would not generally be expected to 
testify as part of an administrative 
proceeding. Therefore, the commis-
sion would likely not be aware of 
the whistleblower’s involvement in 
the matter,” she added.

However, there may be excep-
tions.

The only time a whistleblower 
might be identified is if there was 
some type of a disclosure motion 
where the counsel for the respond-
ents said they needed disclosure to 
permit full answer and defence, 
Gorman noted.

“And I want to be clear that the 
OSC’s enforcement staff would 
actually oppose this,” she stressed.

“I think they have taken really 
good measures to try to ensure con-
f identiality,” said Gigi Dawe, 
national practice leader for cor-
porate oversight and governance 
with the Chartered Professional 
Accountants of Canada in Toronto. 

“But they have very clearly out-
lined in the whistleblowing policy 
that there are areas where there are 
exceptions to the confidentiality. 
That is, I think, a bit of a worry for 
people,” she added.

Len Brooks, a professor of busi-
ness ethics and accounting at the 
University of Toronto, said he is 
pleased to see the OSC move for-
ward with its new whistleblower 
office. 

Whistleblower programs provide 
crucial tips to uncover a high per-
centage of corporate misdeeds — 
almost 40 per cent according to the 
Association of Certified Fraud Exa-
miners in their 2016 Report to the 
Nations — and have been the reason 

why many successful prosecutions 
have taken place under the Foreign 
Corrupt Practices Act (FCPA) in the 
United States, Brooks noted.

With respect to the FCPA, “they 
would not have been able to get 
details on most of these, or even 
know where to look without people 
coming forward who had a con-
science and thought there was 
some issue that needed to be inves-
tigated,” he added.

Whistleblowers are motivated 
by conscience. The OSC’s new 
whistleblower off ice will give 
them a place to go where they will 
be welcomed, and their informa-
tion assessed and followed up, 
Brooks said.

Dawe said that although she 
believes the whistleblower office 
is a good and necessary program, 
she is uncomfortable with the idea 
that a corporate whistleblower can 
essent ial ly  usur p the f i rm’s 
internal controls by going directly 
to the OSC with a complaint.

Dawe noted that a corporation’s 
audit committee is required to 
establish procedures for the 
receipt, retention and threat of any 
complaints in accounting or 
internal controls under the Can-
adian Securities Administrators’ 
multilateral instrument 52-110.

“So I think there should have 
been a bit more work done around 
that area,” Dawe stressed. 

Keith expressed concern that 
charges could be contrived.

“You could have a person who 
knows is going to be fired for poor 
performance try to set up a boss or 
a colleague as an early exit 
package. You could have all sorts 
of nefarious motives for a whistle-
blower to take out their hostility 
towards their employer or other 
employees by a false complaint. 
And you could put peoples’ good 
reputations and even careers in 
jeopardy through that,” Keith said.

Such unintended consequences 
are not the goal of the whistle-
blower program, he stressed.

“I don’t really think that those 
concerns are well founded,” said 
Gorman.

“We have a case assessment 
unit now. We assess about 400 mat-
ters a year. If there’s anything that 
comes forward where there’s really 
no merit to it, we’re quite used to 
looking at those claims,” she 
explained, noting further that her 
office would do a full investigation 
on the misconduct reported, not 
just take an individual’s word for it.

Keith warns of ‘nefarious motives’
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Continued from page 1 “Certainly there are good intentions there by the OSC.  
But I’m not sure adopting the American style  

bounty program is the best way to go.”
Norm Keith, Fasken Martineau

Keith

Gorman

“We may reduce or deny  
an award entirely, based  

on a whistleblower’s level  
of involvement in the misconduct.  

We may also take enforcement action 
against culpable whistleblowers.”

Kelly Gorman, OSC Office of the Whistleblower
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Since the introduction of a whistle-blower awards program by the US Securities and Exchange Commission
in 2010, securities regulators in other countries, including Canada, have adopted, or are considering
adopting, similar programs. For example, in 2016, the Ontario Securities Commission adopted its own
whistle-blower award program. Although the primary main reason for these programs is to encourage the
reporting of securities violations to the regulator, they could also have an impact on corporate governance.
This is because the implementation of such a program may prod companies to design, and then instigate,
a more effective internal whistle-blowing system. A truly successful internal whistle-blowing system can
enable a company to detect and correct potential wrongdoing before it causes significant harm. This article
closely examines this connection between whistle-blowing award programs, companies' compliance and
risk management systems, and how a whistle-blowing award program might well result in more effective
internal whistle-blowing systems without the need for a regulator to resort to the imposition of prescriptive
rules. As such, this article reflects upon how whistle-blower award programs fit within new governance
regulatory theory that challenges traditional “command-and-control-type” regulation in favour of an
outcome-driven approach.

Depuis que la US Securities and Exchange Commission a introduit un programme de primes de
dénonciation d'abus en 2010, les organismes de surveillance des valeurs mobilières d'autres pays, dont
le Canada, se sont dotés ou envisagent de se doter de programmes semblables. Ainsi, la Commission des
valeurs mobilières de l'Ontario s'est dotée du sien en 2016. Certes, ces programmes ont pour principale
raison d'être d'encourager la dénonciation des violations relatives aux valeurs mobilières auprès des
organismes de surveillance mais ils peuvent également avoir un effet sur la gouvernance d'entreprise. C'est
que la mise en oeuvre d'un programme de cet ordre peut inciter les entreprises à concevoir et à mettre
en place un meilleur système interne de dénonciation des abus. Lorsqu'il fonctionne bien, ce genre de
système peut permettre à une entreprise de détecter les éventuels actes illicites et de prendre des mesures
correctives avant que des dégats importants ne soient faits. Dans cet article, les auteures se penchent sur le
lien entre les programmes de primes de dénonciation d'abus, la conformité des entreprises et les systèmes
de gestion des risques d'une part et sur la façon dont ces programmes permettent d'améliorer les systèmes
internes de dénonciation d'abus sans qu'un organisme de surveillance ait à imposer des règles normatives.
À ce titre, cet article est une réflexion sur la manière dont les programmes de primes de dénonciation
d'abus s'imbriquent dans la nouvelle théorie de réglementation de la gouvernance, qui remet en question
la méthode de ⪡ commandement et contrôle ⪡ et privilégie une démarche axée sur le résultat.
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*64  I. INTRODUCTION

In 2010, the US Congress passed the Dodd Frank Wall Street Reform and Consumer Protection Act (Dodd Frank Act). 1

The Dodd Frank Act contained a number of reforms to encourage whistle-blowers to report fraud and misconduct to the US
Securities and Exchange Commission (SEC). It enhanced anti-retaliation protections for whistle-blowers and provided that
whistle-blowers could make an anonymous report to the SEC. However, perhaps the most significant reform in relation to

whistle-blowers was that the Dodd Frank Act directed the SEC to establish a whistle-blower awards program. 2  Under this
program, for the voluntary disclosure of original information that leads to a successful enforcement action resulting in the
imposition of monetary sanctions of over US $1 million, the SEC must pay the whistle-blower an award of between 10 and 30

percent of the amount collected from those sanctions. 3  To date, the SEC has paid approximately US $160 million in whistle-
blower awards to forty-six individuals and has ordered wrongdoers in enforcement matters involving whistle-blower information

to pay US $975 million in total monetary sanctions. 4

Inspired in part by the apparent success of this whistle-blower award program, the Ontario Securities Commission [OSC], the

largest securities regulator in Canada, also introduced a whistle-blower award program in July 2016. 5  This program provides
that a whistle-blower may become entitled to an award of between 5 and 15 percent of the monetary sanctions imposed if the

sanctions ordered against wrongdoers are CDN $1 million or more. 6  The primary rationale for the adoption of these award
programs was to improve the efficiency and outcomes of enforcement actions by encouraging whistle-blowers to come forward
to the regulator with high quality information. Furthermore, the hope was that better detection and enforcement might deter

potential future violations because of the increased likelihood that regulators would be alerted to the misconduct. 7  Yet there is
an additional and possibly more significant benefit of such award programs that has been somewhat overlooked in the attention
given to the potential for whistle- *65  blowers to receive very large rewards and the impact of such schemes on enforcement
outcomes. This benefit is that, by incentivizing whistle-blowers to report misconduct to the regulators, it may have the effect
of indirectly prodding companies to improve their internal whistle-blower reporting systems.

Internal whistle-blower reporting systems are methods and policies put in place by companies to encourage employees to report
fraud and misconduct internally to management. If there are increased incentives for an employee to report misconduct outside
of the organization, there will arguably be a heightened risk that a company may find itself the subject of enforcement action in
relation to misconduct that the company has failed to discover and/or not appropriately addressed. Accordingly, one expected
response to the introduction of a whistle-blower award program by a regulator should be the incentivizing of companies to
enhance their internal compliance systems, and, in particular, their internal whistle-blower reporting mechanisms, so that the
company receives early notification of wrongdoing from their employees. This would enable the company to take steps to
remedy the reported misconduct before the harm caused by the wrongdoing escalates and before a whistle-blower employee
takes steps to report the misconduct to a regulator.

While the main reason that the SEC and OSC advocated for whistle-blower award programs was to improve the outcomes of
their enforcement actions, both organizations were cognizant of the potential impact that their whistle-blower award programs
would have on internal compliance systems. In announcing its program, the SEC stated:

[I]ssuers who previously may have underinvested in internal compliance programs may respond to our rules
by making improvements in corporate governance generally, and strengthening their internal compliance
programs in particular. While these improvements will involve costs on companies, there should be an
overall increased efficiency from the perspective of investors to the extent that these companies achieve a

more optimal investment in these programs. 8
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Similarly, the OSC stated that, in addition to incentivizing whistle-blowers to come forward, the aim of its program included
motivating companies to self-report misconduct so that they could avail themselves of the OSC's credit for cooperation

program. 9  Such credit for cooperation will generally not be available if the OSC receives a report from the whistle-blower

first. 10  As such, the former chair of the OSC's Office of the Whistleblower described the program as an opportunity
for companies to review and enhance their compliance systems and to foster an environment where internal reporting of

misconduct is encouraged. 11  In this article, we seek to explore the relationship between whistle-blower award programs and
companies' internal compliance systems. We then discuss these impacts within the new governance, smart regulation, *66
and “nudge theory” literature. By adopting such award programs, the regulators seem to be hoping to influence companies
to design and implement a more tailored and robust internal whistle-blower system without the regulator having to resort to
prescriptive regulations to force companies to adopt such a system, which would arguably be an undesirable approach for

a number of reasons. 12  As such, Part II briefly outlines the whistle-blower award programs adopted by the SEC and the
OSC and what factors led each of these regulators to press for such a program. Part III considers the compliance and risk
management functions within companies and the role played by internal whistle-blower reporting mechanisms as part of this
compliance function. Part IV then moves on to consider how the design of effective internal whistle-blower reporting systems
is aided by so-called “smart regulation” theory--that is, a form of regulation that emphasizes collaboration between the
regulator and the organization being regulated--rather than by a rules-based, top-down approach from the regulator. We then
consider how whistle-blower award programs can work to enhance regulatory outcomes in such a collaborative environment
by “nudging” corporations to improve internal whistle-blower compliance systems and by rewarding companies that respond
appropriately to internal disclosures of misconduct. We conclude by emphasizing that whistle-blower award programs can be
a useful mechanism to improve the governance of an organization by enhancing both the design of internal whistle-blowing
systems and the response of companies to internal reports of misconduct. However, we also caution that care must be taken
in the design of whistle-blowing award programs by regulators so that they enhance, rather than detract, from companies'
internal compliance systems.

II. THE INTRODUCTION AND RATIONALE BEHIND THE
SEC'S AND OSC'S WHISTLEBLOWER AWARD PROGRAMS

A. The SEC's Whistle-blower Award Program

The Dodd Frank Act, which came into effect in 2010, was the most significant piece of financial reform legislation enacted in

response to the 2008 global financial crisis. 13  Contained within it were enhanced protections for whistle-blowers, including

provisions in relation to a whistle-blower award program to be administered by the SEC. 14  Although some of the provisions
in the Dodd Frank Act generated significant debate during congressional hearings, there was relatively little debate on these

whistle-blowing provisions. 15  Perhaps this was because it was the SEC itself that had asked Congress for legislation to enable

it to set up such a program. 16  The SEC sought such a program in response to public criticism of its *67  failure to respond to
numerous tips about the fraudulent operations of Bernard Madoff as well as the corporate governance failures exposed by the

events that contributed to 2008 global financial crisis. 17  Given these debacles, it seems that many within the SEC believed that
it needed a broad-based financial reward scheme to incentivize whistle-blowers to come forward to report fraud and misconduct
so that the SEC could take action before it caused significant harm, rattled investors and the capital markets, and embarrassed

the SEC. 18

Importantly, the Dodd Frank Act was not the first attempt by Congress and the SEC to try to foster an environment whereby
whistle-blowers would be incentivized to come forward to report corporate fraud and misconduct. In 2002, in the wake of the
collapses of Enron and Worldcom, the US Congress had expanded the scope of whistle-blower protections by the passage of the

Sarbanes Oxley Act (SOX). 19  SOX grants private sector employees protection from retaliation for blowing the whistle and the

right to bring a claim in federal court for reinstatement, back pay, and/or compensation. 20  It also sets a relatively low standard
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to acquire such protection, being only that the whistle-blower had a “reasonable belief of fraud.” 21  SOX also required audit
committees of listed public companies to set up internal whistle-blowing procedures for receiving anonymous complaints from

employees in relation to accounting and audit matters. 22

Nevertheless, in the years following the passage of SOX, one study found that the number of employees blowing the whistle on

corporate fraud actually had fallen from 19 percent to 13 percent. 23  Furthermore, the fact that the SOX reforms did not serve
to prevent the global financial crisis perhaps demonstrates the shortcomings of these provisions. Mirian Baer suggests that it
is because anti-retaliation laws can only go so far in that back pay and the threat of lawsuits cannot protect employees from

subtle stigma and discrimination. 24  The lack of success of the SOX reforms also demonstrates perhaps that, from a behavioural
perspective, encouraging whistle-blowing is difficult:

*68  Norms of loyalty are immensely powerful ... and self-serving interference will often cut against
forming the impression that a colleague is cheating. Tone at the top and peer support seem crucial; as one
set of commentators put it: “it takes a village” to have the right support and incentives for whistleblowers

to act. 25

Some academic commentators also attributed SOX's lack of success in encouraging whistle-blowers to its focus on merely
protecting whistle-blowers from retaliation, even though the empirical evidence increasingly appears to show that offering a

reward is the most effective mechanism to spur whistle-blowing. 26  To this end, some academics pointed to evidence of the

success of the qui tam provisions of the False Claims Act in motivating employees to come forward to report fraud. 27  The
False Claims Act allows private individuals to sue government contractors who have defrauded the US government in return

for a proportion of the proceeds. 28  It seems that employees who may become entitled to such a reward are much more likely

to come forward than if they were not entitled to such a reward. 29

Despite this apparent failure of SOX to provide a sufficient incentive to whistle-blowers to report fraud, it was not until 2009
that there was renewed interest within the SEC to revisit this issue, and this impetus largely came from the damage caused
by the Bernard Madoff Ponzi scheme and the global financial crisis. It was only then that the SEC seems to have come to
the realization that the status quo was not sufficiently effective in encouraging whistle-blowing, and, as such, the SEC needed

a reward scheme for whistle-blowers. 30  The SEC also seems to have been inspired by the apparent success of a similar
award program operated by the US Internal Revenue Service that had significantly increased the number of persons coming

forward to report tax fraud. 31  This resulted in the SEC seeking legislation granting it the power to award whistle-blowers for

information leading to a successful enforcement action. 32  This request for legislation by the SEC eventually resulted in the

changes introduced by the Dodd Frank Act. 33

The SEC released its proposed rules for the whistle-blower award program on 3 November 2010, 34  and its final rules went into

effect on 12 August 2011. 35  Although it is clear that the rationale for the program *69  primarily was to enhance enforcement
outcomes, the SEC did note in its final rules that one response to the program may be to prod companies to develop and improve

their compliance systems. 36  It stressed that the rules were not intended to create any new or special duties of disclosure on

entities to report violations or possible violations of law to the SEC or to other authorities. 37  Nevertheless, it did refer to the
fact that when it considers whether to grant leniency to entities cooperating in the SEC's investigations and related enforcement

actions, it takes into account the promptness with which entities voluntarily self-report their misconduct. 38  More recently, the

SEC has reiterated its approach in granting organizations leniency as part of its Enforcement Cooperation Program, 39  whereby
the SEC takes into account four main factors in granting leniency--namely, self-policing prior to the discovery of the misconduct
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(including establishing effective compliance procedures and an appropriate tone at the top), self-reporting, remediation efforts,

and cooperation with law enforcement authorities. 40

One particularly contentious issue for the SEC in developing the final rules for the whistle-blower award program was that
some in the business community had argued that the program would divert whistle-blowers away from reporting internally by
way of internal whistle-blowing procedures that many companies had adopted because of the SOX requirements. It was argued

that businesses would experience significant costs as a result. 41  In response, the SEC noted that none of the commentators had
provided projections or estimates of these costs and cited a study by Anthony Heyes and Sandeep Kapur that suggested that
a sizeable percentage of whistle-blowers who report internally are in fact motivated by non-monetary reasons. From this, the

SEC concluded that it anticipated that many whistle-blowers would continue to report internally first. 42

Nevertheless, the final rules released by the SEC did make some modifications to the draft rules in an attempt to address
these concerns and encourage whistle-blowers to report internally first. The rules provide that a whistle-blower who reports

internally can be entitled to a reward if they also report to the SEC or related authority within 120 days of reporting internally. 43

Furthermore, in deciding on the amount of the award, the SEC will consider favourably the fact that a whistle-blower first

reported the fraud internally. 44  In fact, since the program has been operational, figures released from the SEC appear to show
that its whistle-blowing award program does not significantly disrupt internal compliance systems in that *70  most whistle-

blowers who report to the SEC first report the problem internally. 45  This is consistent with empirical studies in other areas

where whistle-blowing rewards are available. 46

B. The OSC's Whistle-blower Award Program

Like the SEC's award program, the driving force behind the adoption of the OSC's whistle-blower award program were

employees of the OSC and, in particular, the OSC's enforcement division. 47  This enthusiasm for adopting such a program
may have been motivated by criticism over several years that the OSC was lax in taking enforcement action compared to the

SEC. 48  It was even suggested that this low level of enforcement has resulted in a higher cost of capital for companies seeking
to raise funds in Canada, compared to raising funds in the United States. It is surmised that this is because investors require

a higher return on their funds because there is a greater risk of fraud in Canadian companies. 49  The OSC also took note of
the apparent success of the SEC's whistle-blower award program, as indicated by the increasing number of tips the SEC was
receiving each year since its introduction and by virtue of statements by the SEC that over half of the tips it had received
related to complex cases involving sophisticated players that would have been difficult to uncover without the assistance of

the whistle-blower. 50  Furthermore, Canadians were actually contacting the SEC under its whistle-blower awards program,

which seemed to *71  suggest that there was an appetite from whistle-blowers in Canada for such a program. 51  The OSC
also conducted its own research about what drives people to blow the whistle and found that, although most whistle-blowers
are not motivated by financial incentives, financial incentives may offer whistle-blowers a “security blanket” in the event that

they suffer retaliation. 52

The OSC finalized the rules for its whistle-blower award program in July 2016. 53  Similar to the SEC's program, the program has
three key features. These are, first, protecting the identity of whistle-blowers. Second, shielding whistle-blowers from retaliation,

and, third, offering them financial incentives. 54  The primary aim of the program was to motivate those with information to
come forward and, in particular, those privy to information that would otherwise be difficult to obtain. In addition, the program
was designed to increase the number of investigations undertaken by the OSC and, at the same time, improve the efficiency of
those investigations by obtaining high quality information from knowledgeable individuals. However, the OSC was also aware
that the award program might result in companies reviewing and enhancing their compliance systems to foster an environment

where internal reporting of misconduct is encouraged. 55  To this end, the OSC noted that the award program was designed to

work with the OSC's credit for cooperation program. 56  This program is designed to encourage companies to self-police, self-
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report, and self-correct misconduct that is discovered. 57  Under this program, companies that do effectively self-police, take
corrective action, report breaches to the OSC promptly, and cooperate with its investigation will be treated with leniency in
terms of enforcement action taken by the OSC. However, if a whistle-blower reports misconduct to the OSC before the company

reports the misconduct, the OSC's credit for cooperation program will generally not apply. 58  Therefore, the OSC hopes that
the whistle-blower awards policy, working together with its credit for cooperation program, will prod companies to develop
and improve their own compliance systems.

In this respect, it is relevant to note that in 2005 Canadian securities regulators had followed the United States in prescribing
SOX, including requirements on audit committees of listed public companies. These require that a mechanism be set up

whereby whistle-blowers can make anonymous complaints about audit *72  and accounting matters. 59  Around the same

time, Canadian securities regulators also adopted National Policy 58-201. 60  Although not legally binding, this policy provides
that boards should adopt a written code of business conduct and ethics that specifically addresses the reporting of illegal or

unethical behaviour. 61  Like the SEC, many of the initial responses from business groups to the proposal that the OSC adopt
a whistle-blower award policy were primarily concerns about the impact such a program would have on internal compliance

procedures and internal whistle-blowing systems. 62  Some commentators suggested that to be eligible for an award, the policy
should require whistle-blowers to first report the misconduct through an internal compliance reporting mechanism before they

approached the OSC. 63  However, like the SEC, in the final policy, the OSC decided not to require that a whistle-blower first
report the matter internally. Rather the OSC's whistle-blowers program states that the OSC endeavours to encourage internal
reporting and, as such, the OSC will consider as a positive factor in determining the amount of the award the fact that the

whistle-blower first reported the matter internally. 64

Furthermore, similar to the SEC's whistle-blower award program, the OSC's whistle-blower program also provides that a
whistle-blower who first reports via an internal compliance mechanism may, in some circumstances, still be entitled to an award
even if the OSC hears of the matter from the whistle-blower's employer first. For example, if the whistle-blower reports the
matter internally and the whistle-blower's employer then reports the matter to the OSC, the whistle-blower may be entitled to a
whistle-blower award provided that whistle-blower reported the information to the OSC within 120 days of the initial internal

report. 65

III. COMPLIANCE, RISK MANAGEMENT, AND INTERNAL WHISTLE-BLOWING REPORTING SYSTEMS

A. The Compliance and Risk Management Functions

Corporate compliance is the procedure by which an organization polices its own conduct to ensure that it conforms to applicable

rules and regulations. 66  Compliance procedures are necessary because in a complex organization individuals may not act in

accordance with a particular standard on their own and *73  generally need some form of guidance, incentive, or compulsion. 67

Compliance is linked to risk management in that risk management refers to the processes adopted by the organization by which

risks are identified and analyzed and then a decision is made to either accept the risk or employ risk mitigation tactics. 68  For
most organizations, a significant category of such risks includes the risk of breaching the rules and regulations that govern the
organization's activities. This is because a violation of such rules can impose significant costs on the organization. Such costs
not only include the direct costs of penalties imposed on the organization if prosecuted but also the legal costs and reputational

costs that frequently exceed the cost of any direct penalties imposed. 69  Both the compliance and risk management functions
form part of the governance of an organization in that decisions have to be made about how an organization is going to police
its own behaviour (for example, by identifying, analysing, and managing risks) and how the organization is going to respond
if misconduct is detected.

If the compliance and risk management procedures within an organization operate properly, the organization will police itself. It
will identify potential violations of rules and regulations and stop these before they occur or, at the very least, mitigate the harm
caused. If the compliance and risk management procedures operate properly throughout the business community, regulators
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will have to devote fewer resources to investigating and bringing enforcement actions, and the costs of monitoring will be borne
by the organization rather than, for example, by external inspectors. There will also be less harm caused to the public and the
economy generally from fraud and misconduct. As such, it is advantageous for regulators to cultivate an environment in which
organizations adopt robust compliance and risk management policies and procedures.

B. Internal Whistle-blowing Systems Form Part of the Compliance Function

It has long been recognized that internal whistle-blowing reporting mechanisms can form an important part of the compliance
and risk management functions. This is because such systems can give the organization the ability to expose wrongdoing that
may not have otherwise been detected or may not have been detected until much later, thus preventing or reducing the harm

that could potentially have resulted from the particular conduct. 70  In terms of governance, the benefits of effective internal
whistle-blowing mechanisms include the fact that a well-developed internal system provides a “signal” to would-be whistle-
blowers that disclosures of wrongdoing are encouraged, thus creating a culture of transparency *74  within an organization.
This makes it easier for corporate insiders with knowledge about wrongdoing to come forward and thus have a more positive

impact on whistle-blowing behaviour, perhaps even more so than traditional regulatory measures. 71  In turn, this could result
in the increased exposure of delinquent conduct. As such, it is advantageous for the corporation itself to have well-developed
systems of internal reporting, in that this serves to encourage insiders with information about wrongdoing to report internally
first, rather than reporting to a regulator or the media, thus potentially preventing or limiting financial and reputational harm

to the organization. 72  In addition, the behaviour of directors and managers are likely to be influenced by an awareness of a

greater likelihood of wrongdoing being disclosed by whistle-blowers, thus resulting in enhanced corporate accountability. 73

It could further function as an important element in building a “corporate immune system,” which, like a biological immune

system, involves a corporation developing internal mechanisms to ward off threats. 74

It could perhaps be argued that internal whistle-blowing frameworks may be superfluous where other “corporate governance
tools” function well. Particularly relevant in this context is the notion of corporate gatekeepers-- professionals such as auditors,
credit-rating agencies, securities analysts, investment bankers, and lawyers--who play an important part in ensuring corporate

accountability. 75  At first glance, these “gatekeepers” could appear to be prime candidates to blow the whistle on corporate
wrongdoing due to their access to inside information. They also appear to be “external” to the company in most cases and thus
not exposed to whistle-blowing disincentives to the same extent as employee whistle-blowers, for example. In theory, one could
argue that this fact, along with the reputational harm that could result from failure to disclose wrongdoing, would cause them
to be more likely to blow the whistle on delinquent conduct. In addition, with a more direct line of access to the management of
the corporation, these gatekeepers are usually not dependent on internal whistle-blowing systems in order to be able to disclose
wrongdoing, thus offering a further justification that internal whistle-blowing systems are unnecessary.

However, it is important to note the risk of potential gatekeeper failure in particular instances, such as where there is a close

relationship between the gatekeeper and management, leading to a “group-think” mentality, 76  and also where a gatekeeper

depends on a major corporate client for most or all of his or her income. 77  In cases such as these, “insider” whistle-blowers
could play a very important role in providing *75  a more independent view. Even in circumstances where gatekeepers
are functioning well, whistle-blowers could be valuable in providing relevant information to corporate gatekeepers, thus

contributing to enhanced gatekeeping functionality. 78  Well-developed internal reporting frameworks, therefore, could play an
invaluable role not only in supporting gatekeeper activity but also in acting as a type of “safety net” in case of gatekeeper failure.

Thus, the advantages of well-developed internal systems to report wrongdoing seem obvious--not only from a regulatory
perspective but also from the perspective of the corporation, which may benefit from insiders with knowledge about wrongdoing
reporting internally first. In this way, there is an opportunity for the corporation to reduce the harm that could result from the
wrongdoing and also an opportunity to potentially prevent reputational damage that could result from the information being
made public in some way. As such, not surprisingly, many organizations appear to have voluntarily adopted some form of

internal reporting mechanism. 79
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C. The Regulation of Internal Whistle-blower Systems

This raises the question of whether regulation should prescribe the development of internal reporting systems. Perhaps there
is no need for regulation to ensure that corporations do develop internal whistle-blowing systems and that corporations should
be left to “self-regulate.” One could argue that those corporations who choose not to develop such systems should be left to
carry the “penalty” of, among other things, reputational harm where information about wrongdoing is disclosed externally
due to a lack of internal reporting mechanisms. However, the flaw in this argument is that the “penalty” of not having such
systems in place often falls not only on the corporation's management, which decided not to invest in internal whistle-blower
reporting mechanisms, but also frequently on the shoulders of corporate stakeholders (such as shareholders and employees) and
on the public generally if the fallout from the revelation of misconduct becomes widespread. In addition, some of the regulatory
benefits of internal systems, such as alleviating the regulatory oversight burden and the positive impact on a corporate culture
of transparency and accountability will be sacrificed if there is no internal reporting mechanism.

It is therefore submitted that the development of internal whistle-blowing systems should not be a purely voluntary measure
but, rather, that some form of regulatory intervention is required. A well-framed regulatory message should motivate entities
that have elected not to develop internal systems to adopt a system or to improve internal whistle-blowing systems that are not
very sophisticated or effective. But the question remains, of course, as to how regulation should be framed so as to encourage
the development of effective internal whistle-blowing systems in light of the clear benefits offered by such systems. In terms
of whistle-blowing award programs administered by a regulator, there is also a second question--namely, how such programs
can enhance effective internal whistle-blowing systems and not undermine their development or operation.

As a result of the clear benefits of fostering internal whistle-blowing systems, a number of jurisdictions have adopted regulations
to encourage corporate whistle-blowers to report misconduct internally. Often such regulations are intended to counteract

the huge impediments that whistle-blowers typically face when *76  coming forward, 80  and, as such, they are frequently

focused on some form of whistle-blower protection from retaliation. 81  Regulation can also be more prescriptive by requiring
organizations to adopt internal whistle-blowing mechanisms, such as the requirements in SOX referred to above that mandated
that audit committees of public companies set up internal whistle-blowing procedures. More recently, the Financial Conduct
Authority in the United Kingdom, after having rejected the idea of introducing a whistle-blower awards program, introduced

a set of prescriptive rules for internal whistle-blowing systems. 82

However, as demonstrated by the apparent failure of SOX to encourage employees to blow the whistle in relation to the corporate
failures exposed by events that contributed to the global financial crisis, perhaps direct regulation may not always be the most
effective way to foster the effective design and implementation of internal whistle-blower mechanisms. In part, this may be
because of the enormous variation in the complexity and structure of businesses within an economy. Accordingly, it may be
the business itself, not the regulator, that is best placed to design an effective internal whistle-blower system. If that is in fact
the case, direct regulation prescribing the design of the system may be ill-fitting, expensive to implement, and unreasonably
burdensome, particularly if imposed on smaller businesses with limited resources. At worse, it may create a counter-productive
“tick-the-box” mentality as to regulatory requirements and perhaps create an incentive to create a “Potemkin village” system
to earn the business credit or a defence to liability if caught but which, in fact, is practically ineffective at encouraging and

responding to reports of misconduct. 83

However, absent direct regulation, the question remains as to how do regulators ensure that organizations adopt robust internal
whistle-blower mechanisms? These questions may be better answered with reference to some theories of regulation that explore
how to foster compliance and good governance practices without necessarily resorting to prescriptive rules.

IV. RESPONDING TO THE CHALLENGE OF DESIGNING
EFFECTIVE INTERNAL WHISTLE-BLOWER FRAMEWORKS

A. New Governance, Smart Regulation, and Internal Compliance Mechanisms
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New governance has been described as a “moniker to refer to a new approach in legal scholarship that emphasizes not legal

doctrine or formal jurisprudence, but rather how change actually happens within *77  complex real-life social systems.” 84

It relies on industry knowledge and experience to allow the regulator to establish broad policy guidelines or principles and

regulatory goals, but without the regulator prescribing those “principles” or how they should be achieved. 85  New governance

ideas challenge some of the concepts underpinning traditional, “command-and-control-type” regulation. 86  It emphasizes

a public-private collaboration in designing own programs and structures; embraces a view of an external
regulator as a “facilitator”, rather than as a “centralised rule maker”; and promotes regulation strategies that
are “decentralised”, “bottom-up” or inside-out”, with a concomitant preference for “incrementalism” and
“flexible legal rules”, rather than rules that are “rigid” and “prescriptive” ... [thus allowing] entities that are

regulated to be involved in the setting of appropriate standards. 87

A regulatory approach based on new governance ideals would therefore be “principles-based (as opposed to providing a set
of prescriptive rules), outcome-driven and relying on interaction and co-operation between the regulator and entities being

regulated.” 88

Christie Ford notes that there is a critical nexus between a principles-based, new governance-style approach and “policies,
processes, and systems that firms themselves must have in place to prevent and detect internal wrongdoing and violations of

law.” 89  Therefore, the essential nature of well-developed internal whistle-blowing systems in the context of new governance-
type regulation seems clear. However, while new governance emphasizes a principles-based approach, Ford also notes that
within this credible enforcement is a necessary component of principles-based and outcome-oriented regulation (meaning
both compliance oversight and prosecution, where needed) since such new governance theory is to be distinguished from
industry self-regulation and also from so-called “soft law” options. In fact, meaningful and effective enforcement capacity is

a precondition to new governance regulation. 90

The extent of external enforcement that is required in the new governance context could potentially be assessed through the
lens of the well-known “responsive regulation” theory. Responsive regulation has at its core the idea that regulators should be
“responsive to the conduct of those they seek to regulate in deciding whether a more or less interventionist response is needed”
and should consider “how effectively citizens or corporations are regulating themselves before deciding whether to escalate

intervention.” 91  The *78  operation of responsive regulation is typically illustrated through John Braithwaite's well-known

regulatory enforcement pyramid presented in Figure 1. 92

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

Figure 1: Regulatory Pyramid, Oxford University Press

The regulatory pyramid is based on the principle that, in order to achieve a desired regulatory outcome, the “sanction” for
non-compliance with regulations should be as unintrusive as possible to start with but that it should become increasingly

severe higher up the pyramid. 93  It is also suggested that increasing intrusiveness is matched by decreasing frequency of

use. 94

If it is accepted that the desired regulatory outcome is corporations developing effective internal whistle-blowing frameworks,
how do these core principles of responsive regulation guide the framing of the relevant regulation, particularly with reference to
the “sanction” or the consequences where corporations do not demonstrate the desired regulatory outcome? One would argue that
corporations that are “effectively regulating themselves” to the extent that they have effective and sophisticated internal whistle-
blowing systems should not be subject to “regulatory sanctions.” In principle, this approach seems sound, and it seems sensible
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that companies that pay careful attention to the design and implementation of effective systems of internal reporting should
be subject to the least amount of regulatory intervention, as they are demonstrating the achievement of the desired regulatory
outcome. This conclusion would also appear to be supported by the approach illustrated in the responsive regulation pyramid.

*79  However, as the pyramid illustrates, the effective operation of this approach relies on some form of “rule” that can
ultimately be enforced where the “softer” layers of regulation at the bottom parts of the pyramid fail to achieve the desired
outcome. Following this application to its logical conclusion, one would argue that, in terms of external regulations, it assumes a
“duty” on corporations to develop effective internal whistle-blowing frameworks, non-compliance with which could ultimately
be punished by means of penalties or suspensions. This approach seems to be less closely aligned with principles of new
governance that rely on collaboration rather than on the “top-down” enforcement approach, which would seem to be suggested
by the regulatory pyramid and appears to be more aligned with a “rules-based” approach rather than a “principles-based”
approach in some ways.

A rules-based, top-down approach is open to criticism for a number of reasons. First, it would ultimately lead to an increased

regulatory burden because of the inherent requirement that it has to be “policed” and sanctioned in cases of non-compliance. 95

Second, the top-down approach is unlikely to achieve the same amount of success in “internalizing” norms such as disclosure,
transparency, and accountability-- ultimately, improving corporate culture--as would be the case with an “inside-out” approach

that aligns with new governance notions. 96  Third, it carries the risk of corporations adopting a “box-ticking” approach aimed
purely at complying with external regulation rather than at giving careful thought to the design and implementation of bespoke
internal whistle-blowing frameworks that would operate effectively in that particular organization to encourage insiders with
knowledge about wrongdoing to report. Fourth, regulation in this sphere could potentially opt for a “one-size-fits-all” approach
in relation to the elements that should constitute an internal whistle-blowing framework; this might either be based on the
lowest common denominator level of internal reporting or not provide sufficient flexibility to recognize different contexts of
organizations.

It would therefore appear as if the exclusive application of the responsive regulation-type model, as illustrated in terms of the
regulatory pyramid, may be contrary to regulatory approaches framed in accordance with principles of new governance, which
advocate against a “top-down, rules-based” type of approach. Instead, it is submitted that a “smart regulation” approach might
be more useful in the context of the design of internal whistle-blowing systems. Smart regulation refers to “a form of regulatory
pluralism that embraces flexible, imaginative and innovative forms of ... control,” harnesses enforcement-type activities of

“governments as well as business and third parties,” 97  and “highlights the importance of utilising combinations of instruments

and parties to compensate for weakness of standalone ... policies.” 98  It builds on the concept of the regulatory pyramid above
and adds two more faces: a second face of “self-regulation” and a third face recognizing activities by commercial and/or non-

commercial third parties, thus resulting in a three-sided enforcement pyramid. 99  Smart regulation allows for “the possibility
of regulation using a number of different instruments implemented by [a] range of parties ... with escalation to higher levels
of coerciveness not only within a single instrument category, but also across several *80  different instruments and across

different faces of the pyramid.” 100  Neil Gunningham and Darren Sinclair list a number of policy instrument categories--namely,
command-and-control regulation, economic instruments, self-regulation, voluntarism, and information strategies and illustrate
how particular combinations of these can achieve effective and efficient regulatory outcomes and warn against adopting non-

complementary combinations. 101  This approach has been adopted in jurisdictions across the globe, 102  including Canada. 103

The concept of pluralism underpinning smart regulation appears attractive in the context of regulation to encourage the
development of internal whistle-blowing frameworks and seems to fit well with notions of new governance. However, taking
heed of the warning issued by Gunningham and Sinclair, it is important that any regulation based on this approach carefully
considers the complementarity of instrument combinations and, in line with Ford's concerns, contain a “credible enforcement”

element. 104  It is suggested that a combination of voluntarism (being based on “individual firms undertaking to do the right

thing unilaterally” 105 ) and command-and-control-type regulation in relation to disclosure could be useful for achieving desired
regulatory outcomes with respect to the development of internal whistle-blowing frameworks.
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B. Nudge Theory

“Nudge” theory is also valuable in this context to describe how regulation could be designed to achieve the desired regulatory
outcome, with the least intrusive measures possible. “A nudge” is defined as

any aspect of the choice architecture that alters people's behaviour in a predictable way without forbidding
any options or significantly changing their economic incentives. To count as a mere nudge, the intervention
must be cheap and easy to avoid. Nudges are not mandates. Putting fruit at eye level [hoping that people

then choose fruit over unhealthy alternatives] counts as a nudge. Banning junk food does not. 106

David Halpern describes it as “a means of encouraging or guiding behavior but without mandating or instructing, and ideally,

without the need for heavy financial incentives or sanctions.” 107

*81  Nudge theory suggests that corporations, for example, could be influenced to adopt internal whistle-blowing frameworks
by a requirement to report on the existence/operation of such frameworks, signalling the importance of having such systems in

place without imposing a “rule” that all corporations should have particular frameworks in place. 108  This reporting could be
done as part of regular reporting obligations, thus avoiding imposing an additional burden on corporations, or on the regulator,
to ensure that the reporting obligation is complied with. In this way, the much-need “enforcement” element is present, albeit not
in relation to a rule prescribing the development of internal whistle-blowing frameworks but, instead, in relation to an existing,
but augmented, reporting obligation.

In addition, another regulatory obligation--one that serves to protect whistle-blowers; non-compliance with which would lead to
liability--could be linked to internal whistle-blowing frameworks. For example, the availability of well-developed, transparent,
and accessible internal systems could be a factor meriting consideration in assessing whether a corporation complied with this
obligation and should be accorded leniency in terms of enforcement action and penalties. Once again, internal systems as such are
not being mandated, but through the adoption of a particular regulatory approach, corporations are “nudged” towards adopting

such systems. In line with the principles of new governance, 109  it is a principle-based, collaborative approach. However, it
is also an approach that links to “responsive” enforcement by way of ultimate liability where it is found that the obligation to
protect whistle-blowers has not been complied with.

Compared to direct “rules-based” regulation mandating the adoption of internal frameworks, the approaches above seem
to carry a number of benefits. These include the benefits of flexibility to allow corporations to develop internal whistle-
blowing frameworks suitable to their circumstance. They also require less regulatory oversight and could potentially lead to the
development of more sophisticated and effective systems than would be the case if a “lowest common denominator, check-box
type of approach was developed on the basis of rule-based regulation. Furthermore, they should ultimately create an environment
where the norms underpinning the reporting of wrongdoing would be internalized and contribute to improved corporate culture.

C. Whistle-blower Award Programs and Internal Whistle-blowing Systems

How then do whistle-blower award programs fit within this framework? This is a particularly pertinent question in light of
concerns that have been raised about the potential detrimental impact of whistle-blowing bounties on the use and relevance
of internal reporting systems. Specifically, the concern is that the existence of a whistle-blower awards program could affect
whistle-blower behaviour, in that whistleblowers may elect to directly report externally to increase the chances of obtaining

the whistle-blowing *82  reward. 110  This could subvert the relevance of internal whistle-blowing systems that would in turn
affect the preparedness of corporations to develop effective and sophisticated internal reporting mechanisms.
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One “solution” could be to compel whistle-blowers to use internal systems, provided that these exist, before they can report
externally. The increased likelihood of whistle-blowers reporting externally due to the availability of a financial reward, could
therefore serve as a “nudge” to prod corporations to develop internal systems, seeing that this could prevent whistle-blowers
reporting directly to an external body. However, there is an inherent risk to a mandatory “internal first” approach in that it leaves
corporations free to develop substandard internal reporting frameworks, while preventing the whistle-blower from reporting

externally and also does not provide an incentive to respond to the disclosure by the whistle-blower. 111  Any regulatory “nudge”
offered by the availability of whistle-blowing awards will therefore only be really effective if it also contains elements aimed
at the quality of the internal framework as well as the responsiveness to disclosures.

Both the SEC and the OSC's whistle-blowing award policies demonstrate how regulation can be framed to address these

concerns. 112  Both attempt to achieve desired regulatory objectives by “incentivizing” whistle-blowers to report internally first,
without mandating them to do so, through linking the amount of the reward to the efforts of the whistle-blower to use internal

reporting channels. 113  Both also allow whistle-blowers to access a reward even if they report internally first, provided that their
employer reports to the regulator and provided that the whistle-blower also informs the regulator within 120 days of making the

internal report. 114  Baer notes that “[o]ne advantage of whistleblowing award programs is that it ‘induces a quasi-competition
for information,’ forcing the corporations compliance department to take the employee's claim more seriously knowing that

the employee can easily (and perhaps more profitably) report the information to the SEC.” 115  As such, whistle-blowing award
programs can therefore serve to “nudge” corporation behaviour in regard to responding to disclosures by whistleblowers.

In relation to the SEC's whistle-blower awards program at least, these measures are apparently proving to be successful, and

this evidence indicates that most whistle-blowers first report internally. 116  This suggests that whistle-blowers are willing to
report internally first and only go outside of the organization if their concerns are not appropriately addressed. As such, a
truly effective internal compliance program, which employees can use without any fear of retaliation and which resolves the
employees concerns, can compete effectively with external whistle-blower award programs. As such, whistle-blower award
*83  programs can be seen as complementing, rather than undermining, internal compliance and, when framed properly, could

“nudge” corporate behaviour in a particular way. 117

It seems then that the SEC's and OSC's whistle-blower award programs perhaps do strike an appropriate balance between internal
and external reporting. Both incentivize internal reporting but do not make it mandatory. Both allow a window of opportunity to
self-report and offer leniency to companies who do self-report. These are all good examples of a regulatory “nudge” to ensure
that corporations have effective, well-publicized internal systems in place without the need for prescriptive regulation. On the
other hand, there is also a regulatory “nudge” to encourage whistle-blowers to use internal systems by linking their efforts in
this regard to the amount of the reward.

V. CONCLUSION

The corporate governance benefits offered by internal whistle-blowing mechanisms, valuable as they are, are not sufficient to
obviate the need for regulatory oversight. The need to foster effective internal whistle-blowing mechanisms extends beyond the
need to ensure the good governance of the corporation. Effective internal whistle-blowing mechanism systems are necessary
to reduce the harm associated with corporate fraud and misconduct not only to the corporation itself but also to the economy
generally. As such, effective regulatory measures to ensure such mechanisms are in place are critical to avoid the pitfalls or “dark

side” of relying exclusively on notions of governance that have been noted by many commentators, 118  particularly around the

potential lack of accountability. 119

Regulatory theory--particularly, around concepts inherent to new governance-- could offer useful strategies as to how to achieve
these desired regulatory outcomes and seem particularly appropriate for the design of policies and systems that firms themselves
must have in place to detect and respond to wrongdoing and misconduct, such as internal whistle-blowing mechanisms. The
SEC's and OSC's whistle-blower award programs seem to fit within this new governance approach. Such award systems can
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operate so that the ultimate regulation--in this case, the development of robust and effective internal compliance systems--results
from “negotiation” and “nudges” between the regulator and stakeholders and not from prescriptive rules. Accordingly, other
jurisdictions that may be considering how to encourage best practices in relation to internal compliance systems may want to
consider the impact of whistleblower awards systems. It may be that such award systems can form an important element of a
regulatory framework, provided, of course, that the award system is carefully constructed so that it works with, and not against,
the design and implementation of robust internal whistle-blowing systems.
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